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AT RICHMOND. 
Record No. 2269 
JOHN H. MA.OLIN PEANUT COMPANY, INCORPO-
RATED, Appellant, 
versus 
PRETLOW & COMP ANY, Appellee. 
PETITION FOR vYRIT OF ERROR AND 
BUPERHEDEAB. 
To Jhe Honorable Judges of the 81.tpreme Court of .Appeals 
of Vir_ginia: 
Your petitioner, John H. Maclin Peanut Company, Incor-
porated, respectfully represents that it is aggrieved by a 
final judgment of the Hustings Court of the City of Petersburg 
for the sum of $2,182.00, with interest and costs, entered on 
the 18th day of November, 1939, in favor of Pretlow & Com-
pany against your petitioner. 
STATEMENT OF THE CASE. 
Pretlow & ,Company, in an action at law instituted in the 
Hustings Court of the City of Petersburg by notice of mo-
tion returnable to the 25th day of June, 1937, sought to re-
cover of your petitioner the sum of $2,235, with interest ,from 
January 17, 1935, alleged to be due by reason of the sale by 
the defendant and the purchase by the plaintiff, on December 
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18, 1934, of one car of peanuts at the price of $.07 45 per pound, 
to be shipped in the week of December 24, 1934, and the pay-
ment to. the defendant by the plaintiff of the said sum of 
2.., $2,235 as the purchase •price of the same, which peanuts, 
it is alleged, the defendant agreed to store and hold until 
shipping· instructions were given by the plaintiff, and to ship 
upon request and directions as to shipment, but which, it is 
further alleged, defendant failed to ship upon request after 
directions had been given for their shipment (R., p. 2). 
The defendant pleaded the general issue and filed a plea 
of seto:ff, to which the plnintiff filed its replication. In the 
plea of setoff the defendant admitted the sale of the car of 
peanuts referred to in the notic«? of motion and the payment 
to it of the said sum of $2,235, but denied that it was in-
debted to the plaintiff in any amount, denied that it had 
ag-reed to store and hold the said peanuts until shipping in-
structions had been given, alleged tlmt its failure to ship the 
said peanuts was fully justified, and that the plaintiff was 
indebted to the defendant in the sum of $833.47 after credit-
ing the plaintiff with the sum of $2,235 as the purchase prfoe 
of the peanuts, set up as a pa rt of the plea a statement of ac-
count of the defendant's claim and alleged its right to re-
cover from the plaintiff the said sum of $833.47 in excess of 
the said sum of $2,235 demanded in the notice of motion. 
This plea. sets out in ~ome detail the circumstances under 
which the claim of the defendant against the plaintiff arose, 
including· (l) the purchase hy the plaintiff from the defendant 
of four otl1er cars of peanuts in the month of February,,1935, 
to be delivered in April, 1935, at the price of 9%. cents a pound 
for two cars and at the price of 9% cents a pound as to the 
other two cars, leRs brokerage; (2) the offer of the de-
3* fendant to ship *theRP, four cars and its request for ship-
ping instructions; (3) the refmml of the plaintiff to give 
such instructions; ( 4) the re1quost of the plaintiff that the 
defendant hold the peanuts after tl1e time for delivery had 
arrived and the refusal of the defendant so to do; ( 5) the 
offer of the defendant to sl1ip the one car of peanuts pur-
chased in December, as well as the four cars purchased in 
February, or to hold the same on storage provided the plain-
tiff would pay for the peanuts imd assume the storage and 
insurance charg-es; (6) the l'efusal of the plaintiff to- agree 
to do this; (7) the requeRt hv the plnintiff that the order for 
tbe four ca.rs be cancelled hecam,e the plaintiff was unable 
to move them, and that tl1e De~rmber car be nlaced on storage, 
and the rcfusa l of tlie dr.fendant to <'Hncel the order because 
of a drcline in the price nnd it~ r<:'fmml to a~ree to 8tol'e and 
]1old the December car; (8) tllC' request in !fay, 1935, that 
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the one car of peanuts purchased for December delivery be 
shipped and the refusal of the defendant to do this unless 
the plaintiff accepted and paid for the four cars, because the 
defendant had declined to accept and pay for the four cars 
purchased for April delivery in accordance with its agree-
ment and because of the declining- market and the losses which 
the defendant had sustained; (9} the waiver of the. refnsal of 
the clef endant to ship the one car purchased for December de-
livery and the request of the plaintiff for the return of the 
money paid for the same and for the cancellation of the con--
tract for the four cars, with an offer to repurchase the four 
cars when the plaintiff had received shipping instructions 
from its customers, accompanied by the statement that, if the 
defendant did not do this, the defendant would have to 
4* wait until the plaintiff had received shipping *instruc-
tions; (10) the refusal of the defendant to do this be-
cause of the loss incurred; (11) the offer of the defendant to 
se11 the peanuts at the market price and to remit the differ-
ence betwPen the market price a.ncl the amount in hand to the 
credit of the plaintiff ( the sum of $2,235) and the failure of 
the plaintiff to reply; (12) the shipment to the plaintiff of 
one of the four carR in tTuly, 1935; (13) the request of the 
p1aintiff that the defendant purchase the three remaining 
cars which were to have been delivered in April, as well us 
the one car for which the plaintiff had paid and which was to 
have been delivered in Decomber, without any offer to pay 
the defendant the loss sustained bv the defendant becam~e of . 
the decline in the market, and the refusal of the defendant 
so to do; (14) the offer of the defendant to try to sell the 
peanuts for the plaintiff for around 7~/i. cents; (15) the failure 
of the plaintiff to give shipping instructions for the· t]1ree 
cars, as well as for the one car, and the plaintiff's refusal to 
accept and pay for the three cars; (16) notice to tµe plain-
tiff on August 22nd that, if !Shipping instructions were not 
furnished. the peanuts would be sold for the best price ob-
tainable, and the plaintiff charg·ecl with the difference and the 
subsequent reaffirmation of this over telephone; (17) the fail-
ure of the plaintiff to give shipping instructions in accord-
ance with his promises and the Rale of the remaining three 
cars of the four-car lot and of the one car at 6% cents a pound, 
leRs brokerage. on a declining market, and notice to the plain-
tiff thereof; (18) the consent of the plaintiff to such sale; 
(19) the direction of the plaintiff to the defendant, after the 
plaintiff had been ach~isecl of tl1e sale, to make shipment of 
the peanuts in Aug·nst and September; (20) and the in-
5~ ability to *make shipment after sale to others for the 
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protection of the plaintiff and after notice to it. See Rec~ 
ord~ pages 4 to 12, inclusive. 
The plaintiff moved to strike from the record the plea of 
setoff. This motion the Court overruled (R., p. 11). 
The case was tried before a jury on November 22nd and 
23rd, 1937. The jury, after argument, returned the following 
verdict: 
We, the jury, on the issue joined, find for the defendant 
and fix its damages at $5.00 (R., p. 13). 
The plaintiff then moved the Court to set aside the ver-
dict of the jury and to enter a judgment for the plaintiff for 
the amount sued for, on the grounds (1) that the verdict was 
contrary to the law and the evidence and without evidence to 
support it; (2) that the Court erred in refusing to allow the 
plaintiff's1 motion to strike out the special plea; (3) that the 
Court erred in its refusal to gTant one instruction offered 
by the plaintiff and in granting three instructions offered by 
the defendant. 
The Court, in an opinion filed and made a part of the rec-
ord, considers only the question as to whether or not there 
was sufficient evidence to justify the jury in bringing in the 
verdict in favor of the defendant, and reaches the. conclusion 
that the verdict should be set aside and judgment entered 
for the plaintiff for the sum of $2~182, with interest and costs. 
On the 18th day of November, 1939, an order was entered 
according·ly, after sustaining the plaintiff's motion to set 
aside the verdict and to enter up a. judgment for the plain-
tiff, notwithstanding the verdict, and to this act.ion of the 
Court ·the defendant excepted.· Bond was executed and the 
judgn1ent was suspended. 
6* * ASSIGNMENT OF' ERROR.S. 
The petitioner allep;es that the trial Court erred, first, in 
admitting in evidence over the objection and exception of the 
defendant the Rules of the Southeastern Peanut Association 
and in permitting testimony regarding the same; and, sec-
ond, in sustaining- the motion of the plaintiff to set aside the 
verdict of the jury and in a-iving judgment for the plaintiff 
for the amount mentioned above. The question involved in 
the appeal is with respect to the action of the Court in sus-
{ainiup: the plaintiff's motion and in entering judgment against 
tl1e defendant .. 
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STATEMENT OF F .ACTS .. 
Only two witnesses testified~ A. B. Corcoran, Vice-President 
of the plaintiff corporation, and Thomas B. Maclin, Jr., Vice-
President of the defendant corporation. Their testimony is 
-chiefly with respect to the thirty-four Exhibits which were 
filed, a list of which will be found beginnhlg at page 153 of 
the Record. All conflicts in the evidence are resolved in 
favor of the defendant by virtue of the verdict and the case 
stands as upon a demurrer to the evidence. The facts will 
be stated chronologically. References to the pages of the rec-
ord will be made by number only. The plaintiff will be desig-
nated as "Pretlow" and the defendant as "Maclin". 
On December 18, 1934, Maclin so]d Pretlow, a corporation 
whose place of business is in the City of New .York, one car 
of No. 1 Spanish shelled peanuts, approximately 30,000 
pounds, at $.0745 net per pound f. o. b. Peteri;;burg, for ship-
ment week of December 24, 1934, terms net c_ash, arrival draft 
with bill of lading· attached, inspection allowed, condition, 
7* Rules of Southeastern *Peanut Association. See Exhibit 
No. 1 signed by the parties. Pretlow ~s con~rmation (Ex-
hibit No. 2) was slightly different as to the time for shipment 
and the terms. The notice of motion alleges shipment was to 
be made during the week of Dr.cemhcr 24, 1934, and Corcoran 
says his company nµ;reed in t]1() contract to ac~.ept t1ie peanuts 
during· tlmt week (R., p. 54). These· peanuts were paid for 
by check dated January 14, ]9R5 (Exhibit 3). They were not 
shipped the week of December 24th. No shipping· instruc-
tions had been given at that time. Maclin understood tha.t 
shipping- instructions ,vere to b() given within a reasonable 
time, that is, within fifteen to thirty days (R., p. 100), and the 
invoice (E·xhibit 4) showed that they were being held for 
shipping instructions, hut Maclin never agreed to st.ore and 
hold the peanuts until i=;l1ipping instructions were given, but 
only for a reasonable time (R.. pp. 100 an<l 119). No ship-
piug instructions were µ;iven until May 16, 1935 (R., pp. 54 
and 101). In the meanwhile, on February 4, 1935, Maclin 
lmd sold Pretlow two aclditiona] cars of the same kind and 
~Tade of peanuts at 9:111. cents a pound, f. o. b. Petersburg-, less 
brokerage, shipment to be made the first half of April, net 
cash, arrival draft with hill of ladirn:r, inspection allowed, 
"Rules of Southeastern Peanut. Association" (Exhibits Nos. 
10 nnd 11). and on February 16th two additional cars at 
"9~~ lei:;s 2 f. o. h. Petel'shur~(', shipment in April, terms net 
10 days, routeing· '' to he im;tructerl by Pretlow & Company, 
Incorpo'ra.ted, later'\ S0uthe11r-;tern Rules (Exhibit No. l2). 
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Maclin was in New York during the latter part of April and 
told Corcoran that he was ready to ship these peanuts (R., p. 
48), and that he would like to ship them, that he needed the 
money, and that he could not continue to bold them, and he 
g,i;, then asked for shipping «'instructions. Corcoran then told 
Maclin that Pretlow could not take these peanuts because 
they had peanub ·,bought in the South and the freight rate 
was going up and that Pretlow ·wanted to get the peanuts 
from the South before they took Maclin 's, and that, if Maclin 
shipped the peanuts, Pretlow could not pay for them (R., pp. 
105, 106 and 121). Maclin refused to continue to hold the 
peanuts, and, upon his r(;\tnrn to Petersburg, wrote Pretlow 
that they would ship tho latter part of the following week th~ 
several cars of No. 1 Spanish sold for April shipment, that 
it was necessary to make shipment at that time as their stor-
age warehouse was filled, and that they could not afford to 
place the peanuts in a public warehouse. See letter of April 
27th, Exhibit No. 2.9. On April 29th Pretlow replied to this 
letter ·and said that they were unable t.o g·ive Maclin instruc-
tions on the peanuts, that they clid not need them, that they 
wanted Maclin to hold them as long as they could, and that 
they would give at least one week's notice before they needed 
the peanuts (Exhibit No. 17). These peanuts had been pur-
chased for delivery tl1e first half of April and Corcoran says 
(R., p. 62) that the reason Pretlow did not need them on 
April 29th was that tlley were not able to find a buyer for 
them who was ready to give shipping: instmctions and be-
cause Pretlow could not pay for them. 
On May 1st Maclin wrote Pretlow tlmt they could not liold 
these peanuts, that tI1(~ peanuts l1ad been shelled and that it 
would be only a few weeh before the peanut worm would g·et 
in them. They called attention to tl1e cost of holding the pea-
nuts in a bonded warehouse where they were stored, reminded 
· Pretlow that they had been holding the December car for four 
months at a cost of $55.00 storage and $6.00 insurance, and 
they added that they would ship two cars the following 
9* week and three ca.rs the week after. Maclin ·~offered to 
leave the peanute in storage if Pretlow would pay for them 
and assume storage and insuran~e charges ·of approximately 
six cents per bag· per month, but addPd tlrnt they could not 
guarantee against worms after the middle of ·May (Exhibit 
No. 9). The peanuts had nctnally been shelled at that time 
and were on storage, and ~faclin had to sell them about June 
1st to keep them from being dama~rnd (R., pp~ 102 and 103). 
This letter referred to all four ·of the cars (R., p. 106)~ Mac-
lin says that they were not willing to hold the pennnts upon 
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the payment of storage and insurance charges only (R., p. 
119). The time had passed for delivery and he wanted Pret-
low to pay for the peanuts. But Pretlow did not indicate 
ai1y willingness to pay for the peanuts or to assume the 
charges (R., p. 106). 
On May 2nd Pretlow replied to Maclin's letter of May 1st 
and said that they were unable to move the four cars, that 
they had been l1ampcred by l\fr. Pretlow's death and would be 
until his estate was straig-htened out, and that they had noth-
ing definite as to when this woulcl be, and added that, if Mac-
lin did not "wish to string· along with" them, Maclin could 
cancel the four cars and place the other ear on storage for 
their account, Pretlow to pay the storage, adding that this 
was not the way that Hwy wanfod to handle it but that they 
had no other alternative (Exhibit No. 18). Pretlow & Com~ 
pany was incorporated. ~fr. Pretlow's death did not affect 
the corporate existence or change the contract. l\faclin was 
not willing to cancel the four cars which Pretlow had bought. 
These peanuts had been sold and Maclin had other peanuts to 
sell (R.. p. 123). 
On May 16th Pretlow asked Maclin to ship the December 
car for which they had paid (Exhibit No. 5). Five months 
had passed since the delivery date, and this was the first 
10• request for shipment. ·»Pretlow hacl told Maclin, re-
peatedly, that they were not able to pay for the four 
cars. They tried to got out of the contract and had asked 
Maclin to cancel the contract. They bad failed to give ship-
ping· instructions and had said that they did not need the 
peanuts. Moreover, Corcoran says (R., pp. 49 and 50) -that 
they did not have the funds to pay for the peanuts, but that 
Maclin had ''collateral to protect the market" (R., p. 97), 
the collateral being- the one car of peanuts which he was now 
asking· Maclin to ship (R, p. 98). The market was declining-
and l\foclin had a lo8S in the four cars which Pretlow had re~ 
fused to take (R., p. 103). l\1faclin says it wa~ hard to sell 
peanuts- at tlrnt time and so Maclin teleg-raphed Pretlow on 
May 21st that, as they had purchased the four cars of peanuts 
for .April delivery and had declined to accept or pay for tltt> 
8ame, they could not ship the rar rpferrt:)d to in his letter of 
:May 16th until Pretlow had accPpfod and paid for the four 
cars (Exhibit No. 6). l\fo.cHn was unwilling- to give up the 
collateral to which Corcoran had referred, unless they were 
in some way protected against the loss on a declining market. 
Pretlow did not reply to this teleg-ram (R., p. 55). Corcoran 
says (R., p. 56) that Pretlow could not do anything, that lie 
knew they could not order out and pay for the four cars; and 
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so there was no sense in it, and that they had no alternative. 
Pretlow did not indicate any willingness to pay for the four 
cars. TJ1ey were_ unable to pay for them and they accepted 
the situation and Maclin 's refusal to ship the one car and 
waived that refusal under the circumstances. Pretlow made 
no further request: for shipment until on August 28th, al-
thoug·h Maclin continued to demand shipping instructions. 
Ten days afte1, this teleg-ram, on l\fay 31, 1935, Pret-
11 * low wrote *Maclin (Exhibit No. 13) that they (Pretlow 
& Company) had not rercived shipping instructions as 
to the four cars, a. matter with which Maclin was in no way 
concerned, and which was not covered by the contract: and 
then proposed to Maclin (1) that Pretlow return immediately 
the check for $2,235 paid for the December car; (2) that Mac-
lin cancel the four cars; (3) that Pretlow would repurchase 
the four cars when they received shipping instructions, and 
Pretlow gave Maclin until June 3rd to accept, or else wait 
until instructions were ghren on the four cars, adding that it 
had never been their intention to make contracts which they 
did not accept, and that they did not want Maclin to hold these 
cars indefinitely, and that, tl1ercfore, tlley had suggested this 
alternative. In explanation of this .Corcoran says (R., p. 57) 
that Pretlow was waiting- to receive shipping instructions 
from their customers before they accepted and paid for the 
peanuts bought for April delivery, and that they did not ex-
pect a man who had a contract to sell peanuts to cancel that 
contract and let the buyer rcpurclrnEtc the peanuts on a de-
clining market. The market was declining· (R, pp. 107 and 
120), and this .is wl1at Pretlow proposed. Of course, Maclin 
was not willing to cancel because t]1is would ha.ve meant a 
loss to them, but a saving of approximately $1,000 to Pretlow 
(R., p. 103). 
On June 4th Maclin wrote Pretlow (Exhibit No. 14) and de-
clined the proposition and said that, when they so1d the four 
cars for April shipment, they expected to ship them in April, 
and they called Pretlow 's attention to repeated requests for 
shipping· instructions and reviewed the previous correspond-
ence. Maclin was anxious to ship and had to make shipments 
to meet their own obligations, and in this letter of June 
12* 4th called for shipping •instructions. Maclin proposed 
to sell the peanuts on hand at the market price and to 
remit Pretlow the difference hehveen the market price an-d 
the amount to the credit of Pretlow. Pretlow did not reply 
to this letter (R., p. 59) and made no request for shipment of 
the December car for more than two montl1f, or until Aug·ust 
28th. . 
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On July 11th Pretlow asked for shipment of one car (Ex-
hibit No. 30). This was one of the four cars which had been 
purchased for delivery chning· the first half of April and one 
-0f the two cars sold for_ 9% cents. These peanuts were 
shipped and paid for on arrival. 
On August 6th Pretlow called Maclin over the telephone 
.and asked Maclin to purchase the remaining- four cars, in-
duding tl1e car for December delivery. Corcoran says that 
he asked Maclin to repurclrnse the peanuts at the market price 
and charge them for the difference, and that, wl1en Maclin 
refused, be authorized Maclin to sell them to others, pro-
vided Maclin acqainted Pretlow with the offers received (R., 
p. 60). Maclin refused to buy the peanuts and wrote Pretlow 
on the same day, offering to try to sell the four cars at around 
7% cents, which was the market pricG (R.., p. 108), '' submitting 
any offers we may have to yon before closing the sale", and 
told Pretlow that it was difficult to dispose of the peanuts 
as they had no sale fol' t11eir own at that time (Exhibit No. 
15) (R., pp. 59 a11d 60). 
Pretlow replied ou August 7th (Exhibit No. 16), and said 
that they were sorry that they could not get together, but that 
they were merely trying to straig-M.en the matter up and prom-
ised to keep after the buyer for instructions. Corcoran says 
again that their reason for not taking these peanuts was that 
thev liad received no instructio11s from the buve1: More-
13* over, they were unable *to pay for them. Pretlow had 
pureliased 110 cnrs of pommts and in April were unable 
to pay for them and were trying to protect themselves against 
a declining market (R., p. 96). 
i\Iaclin had held one car for eight months past the delivery 
date and tlnee cars for four mouths past the delivery date. 
They had repeatedly asked Pretlow to accept and pay for 
the three cars. Pretlow Jiacl said nothing about shipment of 
the December car since May 16th. On Aug·ust 22nd Maclin 
wrote Pretlow and asked them to give them somethin~ definite 
on the three cars, saying· that tl1ey would either have to have 
shipping instructions on them or sell' them for the best price 
. obtainable and cha rp;e Pretlow ·with thP differe11ce. The pea-
nuts were then in farmers' stock and Maclin was paying in-
terest and storag·e, a11d had lost money 011 the peanuts which 
they would have g;otten from shelling. Maclin again said that 
they could not buy the stock themselves and told Pretlow 
that, unless they were wi11ing to give them (Maclin) ship-
ping instructions, they would have to sell the peanuts for the 
best price obtainable (Exhibit No. 19). No reply was re-
ceived to this letter. The peanuts which Maclin intended to 
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ship Pretlow were held in shelled stock until the summer, but,., 
because Pretlow did not tnke them, these peanuts were sold 
to prevent them from spoiling. The pea.nuts which J.\,faclin 
was holding at tI1is time for Pretlow were in the shell 01" 
farmers' stock. 
Hearing notlling from Pretlow (R., p. 109) 1faclin called 
Pretlow ov-er telephone on August 26th, asked for shipping 
instructions, and could not get them, and told Corcoran that, 
if he did not give such instruetions, l1e would have to scU 
the peanuts, tlrnt. tl1ey could not hold them any longer, ancI 
Corcoran 's answer was, "I tl1oup;I1t you had already sold 
tlie peanuts". J\foreover, Corcoran agreed in that conversa-
tion to\ stand any loss, and Maclin told Pretlow that., it 
14* tl1ey *did not g·et sMpping instructions by the morning 
or afternoon of the next day, tlley would sell the peanuts 
at the market price. Pretlow said tl1at. they would give in-
structions not later than tlw foHowin~· clay, and made no ob-
jection to the sale 0£ the pemmt.s. In this connection sc~ 
the Record at pages 109, 71, 130 and 131. TI1e Joss on the 
three cars purchased for April sllipment was then greater 
than the value of the December r.a,· (R., p. 135). Pretlow had 
failed to comply w·ith Iiis promise to give shipping· instruc-
tions :md Maclin sold the pPanuts, one car on August 27th 
for 63{ cents (Exhibit No. 34), and tl1e others on Auµ:ust 28th 
for 6% and .07 cents (Exhibits 32 and 33) after they had 
made every effort to get the hest price obtainable (R.., pp. 
110 and 111). And on Aug·ust 28th :Maclin wired Pretlow· that 
he had sold the four ca.rs of peanuts (Exhibit No. 20) and 
confirmed this by letter of the same date (Exhibit No. 22). 
'l'bis telegram was received at the branch office of the Western 
Union Tele~:rapb Company in New York, which is about half 
a block from Pretlow's place of lJlrniness, nt 3 :26 P. l\L on 
August 28th, and was brong·ht to CorCloran 's attention at 
4 :00 P. l\L on that day, both Standard Time (R., pp. 66 ancl 
67). Pretlow, on tl1e same da-:v, after a delay of four months 
durin~ which Maclin 1iad been trving- to g·et shipping instruc-
tions, by letter filed as Rxbihit No. 21. 01·clerecl out tl1e four 
cars. one for Arnmst. 31st and onP for SPnternber 3rd and one 
for Sept.ember 7th, and one for Reptember 9th, and Rent this 
letter to Maclin bv .Air Mail. This waR the first instructior 
Maclin had g-ottei1 rcg·ardinQ.· these pe:muts. The envelope 
(Exl1ibit No. 21) sl1ows the letter was stamned in New York 
at 6 :00 P. M., two hon rs after Pretlow lrnd had tl1e telog-ram 
from Maclin advising them of the c,ale of tiw peanuts called 
to his attention. The exact time that this letter whs 
15* nctually mailed is not shown and the *stenoQ.·ranlier who 
mailed it clicl not testify. Corcoran says tliat he sip;necl 
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the letter before he had any knowledge of the telegram, but 
the circumstances disprove this stateme11t, and it clearly ap-
pears that the letter was dictated after Corcoran had been 
advised of the sale of the peanuts. 
On the follo·wing; morning; at 8 :57 o'clock, althoug-h Pretlow 
had been advised by Maclin 's telegram that the four cars had 
been sold, Pretlow wired Maclin that they were unable to sell 
at the price mentioned in l\faclin 's telegram of the previous 
day and asked for shipnrnnt (Exhibit No. 23). Corcoran at-
tempts to say on the witness stand that he misinterpreted 
Maclin 's tolep;rmn. At 10 :25 on August 2nth Maclin wired 
Pretlow and told them again that tho peanuts had been sold 
and reminded them that ho, Maclin, had told Pretlow by let-
ter of August 22nd, and by 'phone on Arn,!;ust 26th, that the 
peanuts would be sold and reminded Corcoran of his promise 
to give shipping instructions on August :?6tl1, and of his failur(• 
so to do (Exhibit No. 31). This folegram was received in 
New York at 10:43, and at 11 :56 Pretlow wired Maclin that 
tliey had no right to se1l the peanuts unless they agreed or 
refused to accept, and that ::\'[aelin had the privilege of sllip-
pin,g- them to New York and did not do this. Pretlo,v ag;ain 
insisted that Mac1in ship as per letter of the 28th (Exhibit 
No. 24), in spite of the fact that they had been advised that 
the poanuts would he sold and by two telegrams and one let-
ter tha.t they had bcc•n sold. This telegrnm from Pretlow 
dated .. :\.ugust 29th heg:an with these words: "Answering our 
Jetter nrnilcd you bcforr we received vour wire". The wor,ls 
quotecl_ Wt~re ;_,viclcntly pnt in that telegrn.m for effect. Cor-
corm1 had alrendv sent one tele,!.rrmn that morning, which wHs 
mcaning·les.s, and in that said nothing about having mailed 
t.he letter before receipt of 1\faclin 's telegram. This wai,; 
16* clearly *an aftedlionght, mid in this sf>cond telegram 
Pr0tlow recognized l\forlin 's right to sell the peanut:;; 
(1) if Pretlow agTeed to it. or (2) if P1·et]ow refused to ac-
cept. Pretlow had, in effect, agreed in the 'phone conversa-
tion of A ugw;t 26th. and Pretlow liad hern "sfringi11g· along 
with" Maclin for fonr months and fai]in_g to give any in-
structions (R.. ]). 77). In this telegTam Pretlow said that 
Maclin had the nrfrilege of shipping the peanuts to NP-w 
York. If they had been shipped it would have been with bill 
of lading- attached, and Corcoran admits that they did not 
have the money to pay for tlw peanuts and that they had told 
:Maclin this (R., p. 78). In fact, Corcoran admitR that Pret-
1ow was unable to pay for the 1wanuts bought for April de-
livery aR ]ate as August 28th (R., p. 70). 
The situation was summed up by Maclin by his Jetter of 
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Aug·ust 30th (Exhibit No. 25) with whicl1 was enclosed a state--
ment charging Pretlow with the four cars of peanuts at the 
co:µtract price and crediting· him with the amount received 
for the three cars and with the amount paid for the first car. 
This statement showed a balance of $569.00 due (Exhibit No. 
25). To this letter Pretlow rep1ied under date of September 
3rd (Exhibit No. 27). In this letter Pretlow admits Maclin's 
right to sell the peanuts undrr certain conditions. But Mar~-
lin had received no reply· to his letter of August 6th, in which 
they offered to try to sell the peanuts and submit offers be-
fore closing the sale, and had told Pretlow on August 26th 
that they were g·oing to sell at the market price and Pretlow 
had made no objection. Corcoran, in this letter of Septem-
ber 3rd, says that they have definite proof that the lett.er 
of August 28th was ina.ilecl before Maclin 's wire was re-
ceived. If this letter was mailed before Maclin 's wire was 
received, Pretlow could have proved it by the stenographer, 
who mailed it. She did not appear as a witness *and no 
17* proof of this was submitted at the trial. 
Maclin endeavored, a.ftP.r the receipt of Pretlow's let-
ter and telegram of August 28th, to get other peanuts so that 
they mig·ht fill the order. They could not do so. They were 
under no obligation to do so. The market was declining and 
Maclin tried to purchase peanuts above the market price, 
. without success (R., pp. 112, 1.35 ancl 137). 
ARGUMENT. 
The fa.ctR 1Jroved fully support the allegations of the spe-
cial plea. and ostablish, among other conclusions, the follow-
ing-: (1) That Maclin ,,ms within their rights in declining 
to shin tbe cfl.r of peanuts purchased for December delivery; 
(2) tl,a.t Prei-Jow waived Maclin 's refusal to ship this car; 
(3) tlult Pretlow wrongfully refused to accept and pay for the 
three cars nnrehaRed for April delivery; (4) that Maclin had 
the Tfo:lit to Rell the four cars in August; and (5) that the 
Rules of the Southeastern Peanut Association were waived 
by the parties. 
1. 
Maclin ·was within their rig·hts in refusing- to ship the car 
held for December deliverv when reouestecl to do so for the 
first time on Mav 16th, fi_ve months after delivery date. The 
market was declL.1ing and Maclin at that time had a loss of 
nearly $1,000 in the four rars wl1ich Pretlow had declinecl 
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io accept and pay for, which l\faclin had offered to ship and 
which Maclin had been holding on storage for a month after 
their delivery date. Pretlow had told Maclin that they were 
unable to pay- for these cars. Pretlow had asked Maclin 
to cancel the contract and ha.d declined repeatedly to 
18* "give shipping instructions and had told Maclin that 
they did not need the peanuts and so, in effect, had 
repudiated their conh'act and breached it.· Corcoran re-
peatedly admits that his company could not pay for the four 
cars. As instances of this see the Record at the following 
pages : 56, 49, 50, 70, 78, 105, J 06 and 62. He told Maclin 
that they could not pay for them. He testified that Maclin 
11ad collateral to protect the market, tl1e collateral referred 
to being the December car. This was a distinct admission of 
:Maclin's rig·ht to hold this car against a declining market 
and a waiver of any right against Maclin for refusing. In 
requesting the shipment of the December car Pretlow was· 
asking Maclin to give up this collateral and Maclin refused 
to do this until Pretlow had accepted and paid for the four 
-ca rs. They were merely protecting themselves against a loss 
duo to the breach of the contract by Pretlow. As a matter of 
fact, Pretlow was not able to pay for three of the four cars 
for more tha:n thl'ee months after Maclin 's refusal to ship. 
2. 
Moreover, Pretlow waived tlie . refusal of Madin to ship 
tho car held for December deliverv. l\faclin 's teleg-ram of 
May 21st was definite. It told Pre0tlow just why tl1ey could 
11ot ship the December ear. Pretlow did not reply to-this 
folegTam. They took no action to recover damages for this 
supposed breach and made no effort to compP.l shipment nol' 
to recover tlie money paid until this suit was brought more 
tlrnn two yea.rs later. Pretlow knew that they could not pay 
for the four cars and Corcoran savs that it was useless to de-
mand shipment. On pag·e 42 the.witness says that Maclin's 
telegram kept him from ordel'ing out tlie peanuts, and, 
19* on page 56, he says *that there was no sense in demand-
ing shipment when l\faclin hnd said they would not ship, 
nucl that Pretlow had no alternative but to consent to their 
not shipping tl1e December car, because Pretlow was not able 
to pay for the four cars. Pl'et]ow, therefore, accepted Mac-
lin 's refusal and made no request for shipment of the four 
cars until after Maclin had sold them, although 'Maclin wag 
. consfantly demanding· instructions. They asked Maclin to 
cancel the four cars and return tl1P.ir clrnck and offered to 
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repurchase these cars later, on a declining market. And t]1en,. 
on August 6th, they asked Maclin to repurchase the Decem-
ber car along with the other cars or to dispose of them, and,. 
on August 26th, Pretlow consented to the sale of the peanuts 
upon their failure to fumisb shipping instructions. 
The question of the waiver of the refusal to ship was sub-
mitted to the jury in Instruction "B ,., given by the Court 
witho1tt objection from the plaintiff, and the jury was told 
that, if they believed from tI1e evidence that the plaintiff 
waived the 1·efusal of the defendant to make .the shipment, 
then tl1e defendant could not be held liable for such failure or 
refusal. Sec· tlµs instruction on page 160. The claim asserted 
in the notice of motion is based upon the aIIeg·ecT failme of' 
Maclin to ship upon request. The special plea sets up Mac-
lin 's right to refuse to ship and a waiver of the refusal. Tl1e1 
fory found, in effect, eitl1er that Maclin was justified in Iiot 
shipping, or that Pretlow Imel waived the refusal to ship. And 
the Court went even further and, at the request of the plaintiff, 
gave Instruction No. 4, which defined what was meant hy a 
waiver. Certainly, the plaintiff' would not Jiave asked for· 
thi'.s instruction and would Iiave objected to Instruction "B,r 
if the question of waiver was not involved or ir there was no 
evidence to support fhe instructions as given. Nor 
20* would the Court have- given these instructions *if there 
was no evidence to support tI1em. And if there was evi-
denc~ to Sl}pport these inst.ructio~s tI1e v.erdict of the jury 
Oh that evidence and under the mstruchons must be sus-
tained. The jury must have round that there had been an in-
t~ntional relinquishmt•nt by the plaintiff of his rig:hts under 
the contract, by conduct as well as lJy agreement. ·when 
these instructio'ns are read in the light of the evidence the 
jury was plainly rig·ht in saying tI1ere had been a waiver or 
the refusal. If so, the defendant., in the very language of 
Instruct.ion "B '\ "cannot. be held liable for such failure or 
ref usa1' ,·. 
3. 
The piaintiff wrongfully refused to accept and pay tor the 
three cars of peanuts in accordance with the terms of the 
same rmd. therefore, breached its contract. . These peanuts 
were sold for April delivery, and in spite of 'Maclin 1s repeated 
requests for s~1ipping direction~., .. in spite ?f the fact tlrnt the 
peanuts "'NCfe m_ danger ot spo~lmg:, .m spite of the fact that 
it was costing Mac1if! a considerable suin to bold them, in 
sp.ite of the fact that they needed t11e money and tliat they had 
a loss on the peanuts, Pretlow, in violation of their dnty ,m-
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der the contract, refused to give shipping· instructions, asked 
for cancellation, offered to accept the return of the check, of-
fered to repurchase the peanuts later on a declining market, 
and failed to order out the peanuts for four months, and then 
only after they had been 8old. Pretlow 's excuse was that 
they did not need the peanuts, and the reason that they did 
not ne<ul them was that they could not find a buyer and be-
cause they could not pay for them. This question was left to 
the jury in Instruction '' C '' and the evidence supported 
21 * the *finding of the jury. Pretlow, therefore, was guilty 
of the breach of the contract and should not be per-
mitted to recover from ::Maclin for an alleged breach on their 
part. 
4. 
Maclin was within their rights in selling the peanuts after 
the telephone conversation of August 26th. Pretlow made 
no objection to the sale, provided they did not furnish in-
structions by the next day, aud not onl~r agreed to the sale but 
agreed to stand the loss (R., p. 131). Maclin did exactly wbat 
thev said thev would do. And tl1e circumstances recited above 
show that Miiclin had sold tho peanuts and that Pretlow knew 
they lrnd been sold hefore Pretlow gave any shipping direc-
tions. The letter of August 28th was a vain effort to preserve 
rig·hts which had bC'en waived. It camp too late. Pretlow hurl 
said that they thoug·ht l\faclin had sold the peanuts. The pea-
nuts had not been sold when they said t11is. But, if they thoug·hl: 
so, they made no oh,iec.tion to the sale and when they were 
told that they would be sold they still made no objection. 
l\fr. Corcoran admits, on page 76 of the Record, that Maclin 
had the right to sell the pC'anuts if Pretlow agreed to it 01· 
refused to accept tho peanuts. On pag·e 80 Corcoran speaks 
of conditions under wl1ich Maclin would have had the right to 
sell the peanuts and refers 'to this as a separate understand-
ing-, therehy admitting that there might be a separat<? under-
standing with reference to the sale. And there was, accord-
ing· to tlw evidence in this case, a defiuite understanding over 
the telephone on Aug;ust 2Gth. This agreement took the place 
of the orig-ina l contract lwt.ween the parties, of which the 
Rules of the Peanut Association ,,1,n-e a part, and took the 
r>lace of the proposal of Maclin in t~1e letter of AugU8t 
22• . 6th, which ,)('was never accepted by Pretlow, and consti-
tuted the final agreement between the parties. 
The Court, in Instruction "C ", referred to the rig·ht of the 
defendant to reRell the peanuts and the application of thi~ 
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instruction to the factR clearly shows that the defendant did 
have the right to sell them. · 
The Com;t below, in the opinion, says that the evidence 
does not show that any action of the plaintiff was actually re-
lied on by the defendant in making sale of the four cars of 
peanuts, but the evidence referred to above discloses the error 
of the trial Court in this statement. Pretlow bad told Maclin 
that they t.houg·ht Maclin had already sold the peanuts and 
they agreed to the sale of the peanuts if instructions were not 
given, and further agreed to stand any loss. Maclin relied 
on this statement and sold the peanuts. This is very clear 
from the record and from Maclin 's letter to Pretlow under 
date of August 30th (Exhibit No. 25). 
It h, well settled that, where the buyer wrongfully refuses 
to accept and pa.y for property in accordance, with the terms 
of sale, the seller may resell for the account of the buyer 
and recover from the buyer thP. difference between the amount 
received on such resale, after doductin~ the reasonable ex-
penses thereof, ati.d the agreed price. The account filed with 
the special plea sho,vs tliat this waR what Maclin is claiming. 
The reason for the rule is stated in 24 R. C. L., at page 109, a8 
follows: 
"By reason of the buyer's wrongful rejection the seller 
is made, by necessity, a quasi trustee or ag·ent of the buyer 
to manage the property, and to be thus constituted the quasi 
trustee or agent of the buyer, he must either abandon the 
property to destruction or take a course more-to the advantag·e 
of the buyer by reselling." 
23* *Moreover, it is generally held that~ while the seller 
ought to notify the buyer of his election to sell, if notice 
of election to resell is given, the seller is not bound to give 
notice of the time and place of such resale. 24 R. C. L. 111. 
The seller must sell to the best advantage so as to -obtain the 
best possible price. But the evidence shows that l\faclin did 
this. The time of sale is within the discretion of the seller 
and the fact that he refrained from selling for several months 
on a. falling· market will not prevent him from ~recovering in 
an a~tion against the buyer for the deficiency. 24 R. C. L. 
112. 
These principles are supported by the Court in Rosenbames 
v. TJTheeden .. T olmsnn & Co., 18 Gratt. 785, where the Court 
::.ffirmed tl1e right of the geller to resell to satisfy the lien 
for tl1e purchase price, and again in Anwrican Hide & Leather 
Cn. v. Cha-lklc1.1 & Co., 101 Va. 458, where the measure of 
damages is saic.l to be "tl1e difference between the price nt 
0 
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which the bides are sold to the defendant and the price at 
which the hides are afterwards sold by the plaintiff, together 
with the expenses and froigM". And this was reaffirmed in 
.1.liaidlower Mills v. Hardy, 138 Va. 138, and in Mantauk Ice 
Crnwm Go. v. Da(qger, 141 Va. 686. See Annotation in 44 A. 
L. R., at page 296, covering the measure of the seller's dam-
ages under executory contract as affected by his resale of 
the property, and Annotation at page 215 of the same volume 
-covering- measure of damages for buyer's repudiation of 01· 
failure to accept goods under existing contracts. These anno-
tations deal with the question g·enerally and cite the Vir-
ginia cases referred to above, as well as Duke v. Norfolk if; 
Western Railway Co. 1 106 Va. 152, Janies River Lumber Co. 
v. Smith Bros., 135 Va. 406, Standard Ice *Co. v. Liinch-
'.24* bitr.Q Ice Factor11. 129 Va. 521, and Lipford Inc. v. Gates 
& Son, 141 Va. 330. In this last case the plaintiff sought 
to recover of the de.fendant damages for breach of contract 
for sale aud future deliverv of merchandise. There was 
n verdict for the plaintiff. Tbe Court said, at page 330: 
'' The evidence in support of the damages sustained by the 
-plaintiff shows that the p]aintiff was ready and willing to 
perform its contract with the defendant; that it made proper 
tender of the merchandiRe referred to in the contracts; and 
that, after making repeated efforts to secure performance 
and after notifying tlle defendant of its purpose to resell the 
merchandise at the defemlant 's risk and expense, the plain-
tiff itself took tbe brooms and frnit referred to in three of the 
contracts at the prevailing: market price of that merchandise, 
and charged tlie defendant with the difference between the 
contract price and the market price. As to the merchandise 
covered by the other six contracts (having given notice), the 
l)hiintiff, ns promptly as ·was prudent, to the best advantage 
possible, according- to established business methods, sold 
tl1ose g-oocls and charged foe defendai1t with the difference 
lJetween the contract prices and the amount realized from 
such resales. It is shown tlrnt good prices were realized 
t11erefor, mid there is nothin_Q· in the evidence which fairly 
sm?;r:ests that any larger amounts could lrnve been realized 
on· such resale8. So that, the reduced verdict of the jury is 
sufficiently supported by the testimony." 
Tlw circumstances in that case were similar to those in the 
case at h::ir. 
• 
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5. 
·while the original contract between the parties shows that 
the sales were made under thP. Rules of the Southeastern Pea-
nut Association, the evidence discloses t]rnt these rules were 
subsequently waived by the parties. The notice of motion 
alleged that the December car was sold subject to these rules, 
but no brea~h of tl1e rules is alleged, dt]wr with respect. to 
the December car or witll respect to the cars sold for dc-
25* livery in April. *It is a fad vrnrthy of note that none of 
the correspondence between the parties and no telegram 
or 'phone conversation disclo8es that any ref()rence ,vas ever 
made at any time to these rule:;; by either party. W11en the 
rules were offered in evidence the clefondant objected on the 
ground that no brencl1 was alleg;ecl nnd that the mles had been 
waived. TheJr were admitted over the objection of tlie cfo-
fenclant. 
The Conrt below, in the opinion filect says that the ap-
plicable rules are Rule 6, Sertion 5 and Rule 11, Section 5. 
These rules are quoted in the opinion of the Court at pag·es 
22 and 23 of the Record. 
· R,ule 6, Section 5, provides, in effect, that if, on all or auy 
part of the contract for specified month or months, the buyer 
fails to furnish shipping instructio11s and neither seller nor 
buyer exercise their rights on all or any part of unfilled por-
tions of contract, the same shall be automatically deferred 
to. and shall constitute a contract for, the next siwceedi11,q 
month (Italics supplied). On the first car the contract pro-
vided for shipment in December and, on tbe other cars, for 
shipment in April. Shipping instructions were not given in 
the months succeeding the months specified ancl the rules did 
not apply as to the four cars beyond the month of "May (R., 
p. 94). No request for shipment was given on the December 
car until in :May, and no request for shipment of the four 
ca.rs was given until .T u]y, wl1en one car was ordered out. The 
remaining three cars were not ordered out until in Augw:;t, 
after Maclin had sold them, Rlthough :Maclin was asking f'oi-
sh1pping· instructions in Anril, May, .Tune .. July and Aug-ust. 
Rule 11, Section 5, provides what the seller may do if the 
buyer fails or refuses to furnish shipping· instruction8 
2€>* as provided *by that rule. The rule provides for tele-
graphic not.ice, to be confirmed by letter, signifying his ,, 
intention to cancel or resell for the account of the bu~Ter, and 
provides how such resale shall he made, and for the liability 
of the buyer to the seller. Certain optio~s are given the selle\· 
and t11e rule provides that the seller must exercise one or 
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the other of these options '' u.ulcss otherwise agreed with the 
seller". (Italics supplied.) And it was otherwise agreed with 
the seller. On ..August 22nd :Maclin wrote Pretlow that they 
must have shipping instructions or that they would sell the 
pea1wts for the best price obtainable and charg·e t]Jem with 
the difference. No reply was received to this letter. Pretlow 
did not call 1\faclin 's attention to any mlo which would pre-
vent them from doing this. On August 26th Maclin told Pret-
low that they would have to sell the peanuts at the market 
price if Pretlow did not give instructions by the next day. 
Corcoran said that they thought l\faclin had sold the pea-
nuts and promised to give instructions the next day and made 
no objection to the sale of the peanuts and agreed to stand 
any loss on them. :Maclin agreed to wait until the next day. 
The evid~nce bearing upon this is found on pages 109, 111., 
130 and 131. This was a distinct waiver of the rules and a 
new agreement, supported by mutual promises, and Corco-
ran says, at page 76, that Maclin did have the right to sell 
the peanuts if Pretlow agreed to it and refused to accept the 
peanuts, and he confirmed this in his telegram of August 29th 
(Exhibit No. 24), ·which made no reference to any rule, but 
,,rhich is at variance ,vith the ru]es, and added that Maclin 
also had the _privilege of shipping the peanuts to New York. 
This was a matter not referred to in the rules and, certainly, 
Maclin could not have expec.ted to ship the peanuts to New 
York when Pretlow had said that tliey were not able 
27* *to pay for them. :Moreover, iu the letter of September 
3rd (Exhibit No. 27), Pretlow said that l\Iaclin could 
have sold the peanuts if Maclin had submitted to them any 
offers before closing the sale, and Corcoran admits that this 
,vas not a rig·ht conferred by the rules, but was a ''separatEl 
understanding·" (R._, p. 80). And he admits that other agree-
ments mig·ht be made, notwithstanding· the rules (R., p. 81). 
Maclin says that this conversation had broken the original 
agreement (R., p. 133). And the question of counsel, at the 
bottom of this pag-e, brings out plainly that Maclin was clearly 
within their rights when they thre,v the peanut on the mar-
ket and sold them for the best price they could get, which was 
exact.Iv what l\faclin did. 
R.ulc 11, Section 6, is not referred to by the Court belo,v 
in its opinion. This rule provides what the buyer may do if 
the seller fails or refuses to make shipment according to 
contract. If Pretlow had desired to apply the rules, they 
could have availed themselves of this rule ,·vhen Maclin, in 
the te]egram of }\fay 21st, refused to make shipment of the 
December car. However, Pretlow said nothing about their 
rights under this section, but ace.opted Maclin 's refusal and, 
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in their letter of :May 31st, asked for return of the check 
and cancellation of the four cars purchased under the other 
contraet, offering- to repurchase the same later. They gave 
Maclin until June 3rd to accept this, or else wait for ship-
ping instructions. Maclin refused. Pretlow not only waived 
the refusal of Maclin to ship, but waived the rule which gave 
them the right to repurchase for the account of the seller. 
Corcoran, ref erring to the request for cancellation and for 
the right to repurchase, says that they thought this was "the 
better way of handling the whole thing", and that he ~'of-
fered to let them sell for me, or buy them himself, or do any-
thing if it would help him g·et rid of them" (R., p. 97). 
28* In other words, Pretlow ,:('wanted to get out of this con-
tract and was willing- to do almost anything to accom-
plish that purpose. There was never any intention on their 
part to comply with or to enforce any rule, and their coun-
sel attempt to justify their request for cancellation, on page 
123 of the Record. 
:Moreover, Rule 11, Section 3, which is not referred to by 
the Court below, provides that the seller may ask the buyer 
for shipping instructions by telegram or registered letter, ten 
days prior to the contract month, and must ask for shipping 
instructions at least twenty days before the expiration of 
the contract month. Maclin offered to ship in .April (Exhibit 
No. 29). Pretlow said that they were unable to give instruc-
tions and asked Maclin to hold the peanuts as they did not 
need them and could not pay for them, and said they would 
give at least one week's notice before they needed them. l\fac-
lin, on May 1st, proposed that they be shipped in the next 
two weeks. Still Pretlow ref used to accept, and proposed 
cancellation in the letters of :May 2nd and May 31st. In July 
Pretlow requested shipment of one car, which was shipped, 
and later asked Maclin to purchase the three cars, and again 
Maclin asked for instructions. Corcoran admits, at pag·es 
93 and 94 of the Record, that it made no difference whether 
Maclin complied with the rule or not, as his company was 
not in a position to accept and pay for the peanuts and was 
not hurt by Maclin 's failure to comply, and says tllat Pretlow 
could have furnished shipping- instructions whether Maclin 
asked for them or not. And so, the failure of Maclin to com-
ply with this rule was immaterial and was waived, and the 
rule was never mentioned in the correspondnece nor in the 
conversations.' It would have been a perfectly idle thing for 
l\faclin to have asked Pretlow for shipping instructions 
29* - by telegTaph or reg'istercd letter, either *ten days prior 
to the contract montl1 or twenty aays before the expira-
tion of the contract month. Maclin had been told that Pret-
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low could not accept and pay for the peanuts, did not want 
them and would not take them. The parties to a contract are 
not required to conform to its strict letter when compliance 
would be useless or when the contract. has been waived. 
The Court, in Instruction '' C' ', left it to the jury to deter-
mine whether the Rules of the Association referring to the 
contracts ·were waived by the conduct of the parties after the 
contracts were entered into. And the Court went further 
and, in Instruction 4, given at the request of the plaintiff, 
defined what was meant by waiver. -These instructions wouJd 
not have been given if there had been no evidence to support 
them. The. evidence supported the waiver and the Court 
was bound by the finding of the jury. 
The trial Court, fo its opinion, says that the defendant 
})aid no attention ,to the rules after it sold the peanuts. The 
same may be said of the plaintiff. If either party knew and 
relied upon these rules, the evidence wholly fails to disclose 
it. But, on the contrary, the. evidence does show that the 
transactions of the parties were had without regard to the 
rules. Commenting· on the evidence in the case of Norfolk 
Hosiery lJ!lillB v. Aetna Hosiery Co., 124 Va. 243, the Court 
said: 
'' There was much evidence tending- strong·ly to show that 
the contract had been abandoned by both parties to it, but 
whether or not it had been so abandoned was plainly a ques-
tion for the jury whose verdict enforcing the contract capnot 
be disturbed.'' 
And so, in the case at bar, the question of the waiver or 
abandonment of the contract was one for the jury. The jury 
has passed on it. ' 
30')(: ')i:It is true that, on page 132 of the Record, Maclin 
says that the only contract governing peanuts was the 
ori.giual contract signed by tl1em. But the witness was ac-. 
~epting the layman's view of the contract and was referring 
to m1 aj?;reement in writing. Maclin is certainly not bound 
bv this statement when his own evidence shows that other 
ngreements were made with regard to these peanuts. Pret-
low fldmits that there was a ~eparate ag-reement, and it is for 
this Court to say, in the light of the verdict of the jury, 
whether there was a waiver of any portion of the original 
agreement and wJ1ethcr, under the evidence, there was an 
agreement between the parties in addition or at variance with 
the origfoal sales ag-reement. Pretlow had made a number 
of proposals which wonlcl have changed the contract. Maclin 
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made a proposal in the letter of August 6th, which was not 
accepted. But the agreement made over the telephone on 
August 26th was a contract, under which Maclin acted. It 
can make no difference, then, that :Maclin, after this conver-
sation, did not do what would have been a perfectly useless 
thing, give telegraphic notice to Pretlow and confirm same 
by letter, as required by Rule 11, Section 5. And yet, be-
cause I\[aclin failed to do this the defendnt is not onlv de-
nied a recovery ag-ainst Pretlow, but, under the judg~ent 
of the Court below, is required to pay Pretlow $2,182, with 
interest and costs, in spite of the fact that Pretlow was guilty 
of the first breach, and ::\Iaclin had been holding these pea-
nuts for months at Pretlow 's request, and because Pretlow 
was unable to pay for them and could not sell them. This 
would, indeed, afford Pretlow an easy escape from an obliga-
tion and permit him to profit by his own wrongful breach of 
contract, without showing that any loss was occasioned by 
the manner in which Maclin sold the peanuts. There was 
no such loss, and even if Pretlow could have shown any loss, 
they had waived the losses by consenting to the sale~ 
31 * *In Reid v. Field, 83 Va., at page 32, the Court says: 
"No authority is needed, says Mr. Benjamin, for the propo-
sition that the party in whose favor the condition has been 
imposed may expressly waive it. Benj. on Sales, paragraph 
566. Hence; it is a recognized principle that everyone may 
waive a right intended for his benefit, if it can be relinquished 
without detriment to the community at large.'' 
According· to the witness Corcoran, the original contract 
was changed shortly after it was made (R.., pp. ~:~7 and 38). 
He testified that it was agreed that the peanuts would be held 
pending shipping· instructions. The sales contract did not 
so provide. Maclin denies this and his denial must be ac-
cepted. And Pretlow does not, in any subsequent correspond-
ence, rely upon any such promise, and the evidence refuteR 
the existence of any such agreement. But Pretlow cannot 
rest the case upon strict compliance with the contract, which 
the plaintiff disregarded and which their own witness says 
was altered. In fact, the plaintiff repeatedly attempted to 
be relieved of the agreement to· purchase, offered to cancel 
the same or to make a new contract with regard to the pea-
nuts, and did actually make a new contract with regard to 
them. 
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ADDITIONAL AUTHORITIES. 
Counsel for the plaintiff, in the Court below, referred to 
several Virginia cases upon the subject of waiver. But the 
principles announced in these cases must be applied to the 
facts in each. .Among these cases is A. C. L. R. R. Co. v. 
Bryan, 109 Va. 523. This case was also referred to by the 
Court below in its opinion. The essential facts in this case 
were that, on May 11, 1907, the plaintiff shipped a box of 
clothes to the consignee and they were lost in transit. The 
bill of lading provided that, if claims for loss and damagl~ 
were delayed more than thirty days after delivery of the 
32* *property or after due time for delivery, the carrier 
should not be liable. There was no contention that there 
was any agreement on the part of the railroad company, 
founded on valuable consideration, to waive the right relied 
on. The question was, whether the company had waived its 
rig·ht to rely upon the stipulation in the bill of lading by rea-
son of the conduct of its agents. The Court said that, in 
order for there to be an estoppel by conduct, the party sought 
to be estopped must have caused the other party to occupy 
a more disadvantageous position than that which he would 
have occupied except for the conduct The action of the 
company in attempting to find the lost shipment after its ex-
emption from liability had attached was _not a waiver of its 
right to claim such exemption if the goods should not be lo-
eated. The exemption lrn<.l becoi11e a vested right, because 
the plaintiff did not make claim until August 28th, and the 
letter of the company asking for an affidavit did not estop 
the defendant from relying• on the exemption. The Court 
said that no one could be bound by a waiver of his rights 
unless it was made with knowledge of the rights he intended 
to waive. "\Ve may assuine that Mr. Cotconm, in the case 
at bar, knew what his rights were and tbe intention to waive 
those rights plainly appears. 
trhis -ease refets to the ca8C of Wt-ight v . ... 4.qelasto, 104 Va. 
lfil. In that case ·wright subscribed to certain shares of 
stock conditionally and was sued on his subscription agree-
inent. The Court said that he "was not bound hv his con-
tract of subscription until the condition upon which it was 
~htored intq .had b~en perform~c} or _be~n waived. l~y him. or 
he had, by _lns ~onduct, lJlaccd lnmself 111 t!1~ pos1t10n wluch 
cstopiJed 111111 from relymg upon the cond1t10ns' '. But the 
Cottrt distinctly recognized that the conditions might he 
waived, and that a party was not bound if he had, by 
33~ his conduct, placed *himself in a position which estopped 
him from relying upon the conditions. There was evi-
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deri'ce that the conditions had been performed and also that 
the party had determined not to rely upon the conditions, 
whether or not performed, and the verdict against this party 
was sustained. The Court distinguishes between waiver and 
estoppel. In the case at bar the plaintiff waived the pro-
visions of the contract by its conduct and intentionally sub-
stituted a new contract in place of the old. This, of course, 
the parties had a right to do. . 
The case of Rorer Iron Co. v. 1'ro·ut, 83 Va. 410, was also 
cited by plaintiff's counsel in the Court below. This case 
deals only with the question of estoppel, not with the ques-
tion of waiver. It defines an estoppel in pais as "one that 
arises from the acts, conduct or dec.larations of a person, by 
which he designedly induces another to alter his position in-
juriously to himself". Certainly, one may waive a right 
without designeclly inducing another to alter his -position in-
juriously to himself. Estoppel and waiver are not con-
vertible terms. See as to this 27 R. C. L. 904. A waiver may 
arise out of conduct or agreement, with no element of estoppel 
in any teclmical sense. 
The case of Terry v. McClun,g, 104 Va. 599, referred to by 
counsel for the plaintiff in the Court below, deals with the 
question of estoppel and not with waiver. 
The case of Dove v. The New River Coal Co., 150 Va. 796, 
also referred to by counsel for the plaintiff in the Court be-
low, involved an action by the buyer for the breach of a 
contract for the sale of coal, which provided that the seller 
mig·ht cancel if the credit of the buyer became impaired. The 
case is not in point upon any question involved here. 
34* *The cnsc of Ford Motor Co. v. 8io·itzer, 140 Va. 383,, 
was cited by the plaintiff in the Court below and was 
ref erred to in the opinion of the Court. Here there was in-
volved the question of a breach of warrailty of an automobile. 
The obligation under the warranty was limited to making 
g·oocl any parts which, within ninety days after delivery, were 
returned, and which, from examination, might appear to be 
clef ective. After ninety clays the rig·hts under the warranty 
became fixed and vested and the plaintiff was barred, after 
the expiration of the ninety days, from any recovery on the 
warranty, unless the right of recovery had been ·waived by 
the defendant. 
The Court, referring to A. C. L. R. R. Co. v. Bryan, said 
that a waiver, to ope;ate as such, must arise in one of two 
ways, either by contract or by estoppel, and, if by contract, 
jt must he supported by iraluable consideration. The Court 
cliRcusses- the matter of estoppel by conduct, hut there is no 
holding· that estoppel and waiver are convertible terms. In 
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the case cited it was not claimed that there was a new con-
tract s~pported by valuable consideration. In the case at bar 
there was such a new contract. 
The case of Cary v. N orthivestern, J.lf.utual Life Insitrance 
Co., 127 Va. 236, is referred to by plaintiff's counsel and also 
in the opinion of the Court below. Here the familiar rule 
was stated that "it is the essence of estoppel that the act re-
lied upon as such should have been injurious and to the preju-
dice of him who relies upon it as an estoppel". But, then, the 
Court adds: 
'' A waiver, in order to operate as an estovpel, must arise 
from conduct evidencing both knowledge and an .intention 
to waive the right in question, and the party ag·ainst whom 
an estoppel is sought must, by his conduct, have caused the 
party who invokes tho estoppel to have acted to his preju-
dice.'' 
:.~5~i: *But the Court does not say that a waiver may not 
operate otherwise than as an estoppel. It may. Parties 
are not permitted to deal with each other in utter disregard 
of their contracts and then later, when suit is brought, claim 
under these contracts. They arc not permitted to assume irt 
litig'ation positions inconsistent with the positions taken or 
waivers maclo before the institution of the litig·ation. It is 
clear from this case that waiver and estoppel are not con-
vertible terms. 
The language of the Court, in the case ref erred to next 
above, was approved in RiclHnond Trust Co. v. Christian, 150 
Va. 344, referred to by counsel and by the Court below, and 
the Court in that ease said that there was not sufficient evi-
dence to show an intention to waive the stockholder's right. 
In the case at bar the evidence clearlv shows an intention 
on the part of Pretlow to waive any riglits that they may have 
had under the rules of the Southeastern Peanut Association. 
There certainly may be a waiver which does not partake of 
all the essentials of an estoppel. 
The case of Geo,rgetown v. Reynolds, 161 Va. 164, was re-
ferred to by counsel in the Court below and in the opinion 
of that Court, the Court ·was there dealing with waiver in t4e 
sense of a release and held that a waiver or a release without 
consideration might sometimes be sufficient, when one had 
been induced to alter l1is position to his prejudice. This is 
essentially cstoppel. 
But tliere are other cases dealing· with the question of 
waiver which counsel in the Court below did not cite and which 
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are not ref erred to in the opinion filed by the learned Judge 
of that Court. 
The case of MWer v. Lyons, 113 Va. 275, involved a suit 
brought against a stock broker by a client to recover 
3fi* damages sustained by *the plaintiff on account of the 
sale by_ the broker of stocks held on margin. The con-
tract between· the parties g·ave the broker the right to close 
any or all transactions without demanding further payment or 
additional security if the broker, for any reason, deemed the 
margin insuffic.iont. Contracts were to be settled in accord-
ance with the rules and customs of the New York Stock Ex-
change. The broker acted upon this supposed authority and 
sold the .stocks belonging to his client. The plaintiff claimed 
that the broker did not have the right to sell without notice, 
because of the course of dealings between the parties cover-
ing· a period of several years, and because of the fact that, 
on the morning of the day on which the sale was held, the 
client made a contract with the broker by which the broker 
bound himself uuconditionally to wait until the following day 
for the margin called for. The client contended that the 
broker had no right to sell the stocks, or any part of them, 
until the client had failed to furnish the margin on the day 
following. The Court said that these two positions were not 
contradictory or inconsistent and that either of them would 
be sufficient; if maintained by satisfactory proof, or that both 
of them together might be relied upon to maintain the suit, 
and that covenants made by a covenantor for his benefit 
might be waived by him, either by express terms or by a 
course of dealing. Several cases are cited in support of this 
well established principle. The case involves a situation 
very similar to that lll the case at bar. The dealings be-
tween Pretlow and l\Iaclin, after the original contracts were 
signed, were without any refere:r:ice to the Rules of the As-
sociation. I\foreover, on August 26th,- a new agreei11ent was 
made between the parties and it was understood that Maclin 
would not ~ell the peanuts if f retlow g·ave him shipping in-
struct10ns on the f ollowmg day. If Pretlow failed to 
37*'· give *shipping- instructions the pean:uts ,vould ]?e sold. 
Pr·etlow consented to this and agreed to stand the loss,. 
and then failed to g·ive Maclin shipping· instructfons on t}rn 
following day. In t:'he _case cited the Co1=1rt said that, under' 
the contrac_t bet~vee1.1 the parties, it might be. conceded that 
the htokei· had the pght. to s~ll the stocks ~al'r~ed for the cus-
toiner's account whmiever the margin fell below ten points, 
but that any acts, declaratfons or coutse of dealing on the 
part of the broker, with lmo,,rledgc 0£ the £acts, which led 
the customer to believe that the broker ,vould not exercise 
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that rig·ht without g·iving him timely notice, would estop the' 
broker from setting up that right to sell under the contract. 
In the case at bar the conduct an<l the course of dealing be-
tween the parties certainly led Maclin to believe that Pret-
low would not rely upon the provisions of the rules requir-
ing telegraphic notice, because, in the agreement made over 
the telephone, these rules were waived. The attention of the 
Court is called to Instruction No. 3 given for the plaintiff 
in the case cited, found on page 276 of the volume, and this 
instruction was approved by the Supreme Court of Appeals, 
at page 293. This instruction refers to waiver and tells the 
jury that, if they believe the defendant waived their right 
to exact strict performance of the contract and, without giv-
ing notice, sold the stock, they must find for the plaintiff if 
they believed the plaintiff had been damaged by the conduct 
of the defendant. The opinion in this case is based, in part, 
upon the decision of the Court in the case of Ooor,qia, Horne 
Jn.,r:;umnce Co. v. Kinner's Adniinistratrix, 28 Gratt. 88~. 
Sec also Cocoa Products Co. v. Du.che, 156 Va. 8(i. This was 
a suit by a purchaser of cocoa butter under a contract whic.h 
provided that the seller w·as to have the option of cancelling 
all undelivered quantities if payments were not made 
38* in accordance ·with the terms of *the contract.. The 
seller contended that 11e had cancelled the contract for 
failure of the buyer to make payments within the time pre-
scribed. The buver contendecl that the seller had waived 
his right to cancel by reason of his conduct. The principles 
im·olved are verv similar to those in the case at bar. The 
Court here refers to the case of Miller V. Lyon8, cited above, 
and quotes from the opinion in that case to the effect that 
covenants and stipulations made by the covenantor for his 
benefit may be waived by him, either by express terms or by a 
course of dealing·, and that the covenantor may, by his con-
duct, so lull his covenantee into a sense of security as thereby 
to estop himself from the exe1:cise of a rig·ht for which he 
hai:1 contracted. The Court, therefore, was dealing with 
waiver as well as with estoppel. The question of waiver was 
one for the jury as a question of fact. 
·whet.her we regard ,vaivcr as based upon estoppel, based 
upon a contraet with a new· consideration, or based upon the 
abandonment of the old contract and the substitution of a 
new one, the evidence in the ease at bar show·s that there was 
a waiver of certain provisions of the contract in ciuestion. 
On this evidence the jury was justified in finding for the 
defendant. Whether or not the parties to a wTitten contract 
of sale have agreed to chang·e its terms, being· a cine1,tion of 
intent, is ordinarily a ciuestion for the jury. See Tfrle·water 
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Sales Corp. v. Jones Oil Co. (W. Va.), 172 Southeastern 522. 
There is nothing· to prevent parties capable of contracting 
from abandoning existing contracts and substituting new con-
tracts in their place, nor from changing the terms and pro-
visions of executory conti:acts by mutual consent. - ·where 
this has been done and the promise of each has been ex-
changed for the promise of the other, there is a new con-
tract, with a new consideration, and the contract is binding 
upon each. And where that contract is proved, neither 
39* *party will be permitted to say, after the other party 
has acted on the new contract, that its provisions were 
not binding. 
If Pretlow had not led :Maclin to belieye that Maclin mig·ht 
sell the peanuts if Pretlow failed to give shipping· instruc-
tions on the following day, the situation might ·have been dif-
ferent. But, where the whole course of dealings between the 
parties showed an intention on the part of the plaintiff to 
abandon the rules and to·substitute a new contract, the Court 
cannot disregard the verdict of a jury which determines the 
facts and say that, notwithstanding· that verdict fixing the 
facts, the plaintiff, who has reached the terms of the con-
tract, is entitled to recover. 
To affirm the Court below is to say not only that the de-
fendant is not entitled to recover under the plea of setoff, 
but that the plaintiff is entitled to recover the full amount 
sued for, less storage charges and insurance in the amount 
of $53.00. The plaintiff bases its case upon the sale of the 
December car, payment for that .car, and the defendant's 
failure to ship that car upon request. If, therefore, the de-
fendant was within its rig·hts in refusing- to ship, or if the 
plaintiff has waived the refusal to ship, the plaintiff cannot 
be held liable for such failure or refusal. This was clearlv 
set out in Instruction '' B' '. The question of waiver was sub·-
mittecl to the jury under the Court's instructions. The jury 
found for the defendant. 
In Standard lee Co. v. Lynchb·urg Ice Co., 129 Va., at 521, 
the Court said : 
'' The dealings of a party to a contract in relation to its 
terms are often conclusive upon questions arising as to its 
effect or meaning. This may be because the parties have 
deliberately and mutually disregarded its plain terms, 
40* or it ma~" be because they have so dealt *with each other 
as to definitely fix the meaning of the terms which would 
otherwise be of doubtful import. In the former case their 
p]ain-rig·hts have been waived, and this may apply to either u; 
part or the whole of the period covered by the contract, de~ 
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pending, of course, upon the length of time during which the 
waiver has been in operation.'' -
The language quoted above was quoted with approval in 
Robbin v. Sydeman Bros., 158 Va. 289, at page 299. 
In Fulton v. Henrico Lwnibe,· Co., 152 Va._, at 671, the Court 
said: 
"While the general rule is that docilments must be con-
strued by a Court and should not be submitted to a jury; 
there are exceptions to this rule. Cases frequently arise in 
which the parties have, by parol, modified their written con;. 
tract, or where there are obscurities which may be clarified 
by parol testimony, or where the document to be construed 
is ambiguous and cannot be understood without proof of the 
attendant circumstances by parol testimony. If there be ma-
terial conflids in such admissible parol testimony, it frequently 
occurs that the interpretation of the documents becomes a 
mixed question of law and fact, which it is necessary to sub-
mit, as to the question of fact, to a jury, with proper instruc-
tions.'' 
-And, at page 675, the Court said: 
-'' Now the jury has concluded the case by finding for one 
s.ide, after a thorough threshing out of the rights· of the par-
ties before and by the jury. An appeal is made to set aside 
the verdict. The controversy between the parties presented 
business problems, which were submitted to the arbitrament 
of the jury. The object of a jury trial, in cases of this sort, 
1)articularly, is fo reach a definite determination of disputed 
claims in a business transaction. As long- as we have jury 
trials to settle such disputes, the Court should not under-
take, notwithstanding the verdict of the jury, to try the case 
itself.'' 
See Ja·,nes River Lurnber Co. v. Sniith Bros., 135 Va. 406: 
See Sni·ith v. Sny'der, 82 Va. 614, to the effect that, 
41 * where *a valid binding· change is made in a contract, the 
old one is done aw·ay with and the new one is substituted 
for it. 
Upon the motion of the plaintiff to set aside the verdict 
of the jury and to enter judgment for the plaintiff upon the 
grounds assig·nccl, the question _presented was, whether there 
was before the jury evidence upon which th~ verdict could 
be supported, or whether, upon the evidence, the plaintiff was 
entitled to a final judg111ent. The Courf told the jury, in In-
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struction "A", that, if they believed from the evidence that 
the defendant was entitled to recover '' the whole or any part 
of the said sum of $833.47 '', the amom1t claimed in the spe-
cial plea, they might_ so find and fix the amount of such recov-
ery. In Instruction. '' C '' the Court told the jury that, if 
they believed the matters set out in that instruction,. the de-
fendant ,vas entitled to recover any damage sustained by it 
by reason of such wrongful refusal and such resale. The-
jury, acting under these instructions, found a verdict for 
only $5.00. It is submitted that, while a verdict for the whole· 
amount claimed hy the defendant would have been justified 
under the evidence, the verdict cannot he dis tu rhcd on the mo-
tion of the plaintiff, because it was for less than the amount 
claimed by the defendant. The Court below considered '' only 
the question as to whether or not there was sufficient evi-
dence to justify tho jury in bringing in the verdict which it 
d~cl". 
The damages alleged by the defendant were clearly liqui-
dated within the meaning of the rule, that, where the amount 
of damages can be ascertained by computation or calcula-
tion, they are considered as liquidated. The account which 
is made a part of the special plea clearly shows how the 
42')!c damages were arrived a.t. The ,)(<Court below was plainly 
right in refusing to strike the plea which set up the de-
fendant's claim. See Section 6144 of the Gode, and Burks' 
Pleading and Practice, Chapter 29, page 394, and the pages 
following. 
Under such a plea the defendant is deemed to have brought 
an action against the plaintiff for the matters mentioned in 
the plea or a,ccount. 'Section 6149 of the Code. In the ac-
count filed with the plea the defendant credits the plaintiff 
with the amount paid, and for which the plaintiff brings suit, 
as well as wit11 the proceeds of the sale of the four cars of 
peanuts, and claims a balance of $833.47 in excess of tbiR 
amount. The plaintiff should not recover the amount paid 
because this,. together with the proceeds of the sale of tlw 
peanuts, is less than the purchase price of the peanuts sold 
by Maclin to Pretlow·. On the other 1rnnd, the defendant 
should recover from the plaintiff, because such purchase 
price exceed8 the amount paid by Pretlow, plus the proceeds 
of the sale of the peanuts. And so, if the plaintiff, by reason 
of the matters alleged in the notice of motion, referring to 
. the one car only, would be entitled to a judgment ngahlst the 
defendant, but for the setoff, the defendant, by reason of 
the matters alleg·ecl in the special plea, is entitled to a judg·-
ment against the plaintiff if the claim of the defendant is in 
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excess of the claim of the plaintiff, and so the plaintiff could 
not recover. 
In conclusion, it is respectfully submitted that the trial 
Court erred in setting aside the verdict of the jury and in 
giving judgment against the defendant for the sum of $2,182, 
with interest and costs. Your petitioner, therefore, prays 
that a writ of error and supcrsedeas may be awarded; 
43* that this petition, which is so *adopted, may be regarded 
as a brief for your 11etitioner in support of the assign-
ments of error; that the judgment complained of may be re-
viewed and reversed and judgment given for .Your petitioner 
for such amount as may be due; and that your petitioner 
ll1fl;Y have such other rcli~f as the nature of this case may re-
quire. 
And your petitioner will ever pray, etc. May process is-
sue. 
JOHN H. MACLIN PEANUT CO:MP ANY, 
INCORPORAT1DD, 
By: PLUMMER & BOHANNAN, Attorneys. 
I, J. Gordon Bohannan, of Petersburg, Virginia, an attor~ 
ney duly qualified to practice in the Supreme Court of Ap-
peals of Virginia, do certify that, in my opinion, the judg-
ment complained of should be reviewed. 
J. GORDON BOHANNAN. 
A copy of this petition was delivered to "\V'illiam Earle 
White of Petersburg-, Virginia, opposing counsel in the trial 
Court, on the ....... day of January, in the year 1940. 
J. GOH.DON BOHANN ... i\_N, Attorney. 
Received Jan. 23, 1.940. 
C. VERNON SPRATLEY. 
Feb. 10, 1940. ,v rit of error and suve·rsedea~ gTantcd. 
Bond $3,000.00. 
C. VERNON SPRATLEY. 
Received Feby. 10, 1940. 
l\f. B. w. 
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RECORD 
VIRGINIA: 
In the Hustings Court of the City of Petersburg. 
Pretlow & Company, Incorporated, Plaintiff, 
v. 
John H. Maclin Peanut Company, Incorporated, Defendant. 
I, Robert G .. Bass, Clerk of said Court, do hereby certify 
that, before applying for a transcript of the record in the 
above-entitled case, the defendant, J olm H. :Maclin Peanut 
Company, Incorporated, by its attorneys, gave written no-
tice to the plaintiff's attorney of its intention so to do, 
which said notice is on file in my office with the papers in 
said case. 
Given under my hand this 23rd clay of December, 1939. 
ROBERT G. BASS, Clerk. 
Pleas at the Courthouse of -the said Citv of Peters-
burg, before the Hustings Court of said· City, on the 23rd 
day of December, 1939. 
Be It Remembered that heretofore, to-wit: In the Clerk's 
Office of the said Court, on the 9th day of June, 1937, there 
was returned to, filed an.d docketed in said Clerk's Of flee a 
certain notice of motion for judgment for money due on a 
contract, which notice is in the words and figures following. 
to-wit: · 
pag:e ? ~ NOTICE 01~, MOTJON FOR ,JUDGMENT. 
To John H. Maclin Peanut Company, Incorporated: 
TAKE ~OTICE that on the 25th day of June, 1937, at ten 
o'clock A. M., or as soon thereafter as counsel may be heard, 
the undersig'Iied plaintiff will move tho Hustings Court of the 
City of Petersburg, Virginia, for a judgment against you i11 
the sum of Two Thousand Two Hundred Thirtv-:five 
($2,235.00) Dollars, with interest at the rate of six pe1: cent 
per annum thereon from January 17, 1935, until paid; all of 
which is justly due by you to the undersigned by reason qf 
the sale by you and the purchase by the undersigned from 
you on December 18, 1934, of one car of No. 1 Spanish pea-
nuts consisting of thirty thousand (30,000) pounds at .0745 
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cents per pound net, f. o. b. Petersburg·, Virginia, shipment 
to be made in the week of December 24, 1934, the said sale 
being made upon the conditions and subject to the rules of 
the Southeastern Peanut Association; and the payment to 
you of the sum of Two Thousand Two Hundred Thirtv-five 
'($2,235.00) Dollars, the price of the said peanuts by check 
of the undersigned, elated January 14, 1935, and collected hy 
you on January 17, 1935; and your agreement to store and hold 
the said Thirty Thousand (30,000) pounds of peanuts after 
the same had been paid for by the undersigned until ship-
ping- instructions were given by the undersigned to you; and 
your agreement to ship the said peanuts to the undersigned 
upon request from it and directions as to shipment; and your 
failure to ship the said peanuts to the undersigned 
page 3 } upon request after directions were given for the 
shipment of the said peanuts. 
No part of the amount sued for has been paid, all of the 
Raid amount is past clue, and the claim of the undersigned 
~1p;ainst the defendant is not taxable in the hands of the plain-
tiff. 
Given this 3rd day of .June, 1937. 
PRETLOW & COMP .ANY, INCORPORATED. 
By Counsel~ 
-nYRUS BEALE, p. q. 
And at another clay, to-wit: In said Court on the 22nd 
•lay of November, 1937. 
'rhi~ day canrn the parties, by tlwir attorneys, and, there-
upon the defendant filed its written "Plea of Nil Debit" and 
also filed written "Plea of Set-Off" to the plaintiff's notice 
of motion herein. And, thereupon, the said plaintiff filed its 
written motion to sfoike the defendant's "Plea of Set-Off", 
which motion being heard and argued the Court doth overrule 
the same, and then the said plaintiff filed its written ''Repli-
cation to the Plea of Set-Off'', and the said plaintiff puts 
itsr]f upon the country and the defendant likewise. 
\,TJ1ercupon came a jnry, to-·wit: Chas. F. Lauterbach, T . 
• T. Gills, S1·., Harvey L. Rodgers, H. Carter Myers, 'Jr., J. 
Prince Robinson, Cecil E. Young and ,James I. Joyner, who 
being selected in the manner prescribed by law, and duly 
sworn the truth to speak upon the issue joined, and 
pag;e 4 ~ having partly heard the evidence, were by consent 
of the parties and with the assent of the Court, ad-
journed till tomorrow morning a.t ten o'clock. 
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And the said plaintiff again renewed its motion hereto-
fore made to strike the defendant's "Plea of Set..;Off", which 
motion was again overruled by the Court, and to which ac-
tion and ruling of the Court the said plaintiff excepted. 
DEFENDANT'S PLEA OF NIL DEBIT. 
The said defendant, by its attorney, comes and says that 
it does not owe the sum of Two Thousand, Two Hundred and 
Thirty-five Dollars ($2,235.00) in the notice of motion in this 
section demanded, in manner and form as the plaintiff has 
therein complained ag·ainst it. And of this the said defend-
ant puts itself upon the country. 
J. GORDON BOHANNAN, 
Attorney for the Defendant. 
DEFENDANT'S PLEA. OF SET-OFF. 
The said defendant, by its attorneys, comes and says that 
the plaintiff oug·ht not to have or maintain its supposed ac-
tion against it, because it says that, before and at the time 
of the commencement of this action and the filing of this plea,. 
the said plaintiff was, and still is, indebted to the said de-
fendant in a large sum of money, to-wit, the sum of 
pag-e 5 ~ Eight Hundred and Thirty-three Dollars and Forty-
seven Cents ($833.47), in excess of the sum of Two 
Thousand, Two Hundred and Thirty-five Dollars ($2,235.00) 
mentioned in the notice of motion filed herein, for this, to-
wit: 
In addition to the sale by the defendant to the plaintiff 
of the car of peanuts mentioned in the notice of motion filed 
herein, the defendant sold to the plaintiff four (4) other cars 
of peanuts as follows : 
2 cars of No. 1 Spanish shelled peanuts of approximately 
30,000 pounds each, on I1,ebruary 4, 1935, at the price of 9:y1 
cents per pound, less 2 per cent, f. o. b. Petersburg, Virginia, 
for April shipment, terms, arrival draft, inspection permitted, 
to be routed by the purchaser. 
2 cars of No. 1 Spanish sheIIecl peanuts of approximately 
30,000 pounds each, on February 16, 1935, at the price of 9% 
cents per pound, less 2 per cent, f. o. b. Petersburg, Vir-
ginia, for April shipment, terms net ten days, routing to be 
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jnstructed by Pretlow and Company, Incorporated, the plaiii- . 
tiff, later. 
' ' 
That in spite of the offers of the said defendant to ship 
the said four ( 4) cars of peanuts and the urgent requests of 
the said defendant made to the said plaintiff for shipping in-
structions as to the said four ( 4) cars of peanuts from time 
to time and repeatedly, the plaintiff, in order to in·otect it-
self ag·ainst advancing freight rates on peanuts moving· from 
other areas and for other insufficient reasons, refused to 
g·ive the defendant such instructions, saying that it did not 
need the peanuts which it had purchased, and the plaintiff 
repeatedly requested the defendant to hold the said 
page 6 ~ peanuts, which the said defendant declined to do 
for reasons giyen to the said plaintiff, including 
the costs involved, and the said defendant, on the first day of 
May, ninet~en hundred and thirty-five, offered to ship to the 
·said plaintiff the car of peanuts ref erred to in the notice of 
motion, as. well as the four ( 4) cars of peanuts .referred to 
above, and at the same time stated that if the plaintiff 
;wanted the defendant to leave the said iJeanuts on storage, 
the said defendant wot,Id do this, provided the said plain:-
tiff paid for the peanuts and assumed the' storage and in,. 
,surance charges~ This the said plaintiff did not ag·i·ee to dq 
and the said peanuts-, ~which had been shelled at this· time, 
were sold by the, said defendant in order to prevent them 
.from deteriorating, the said plaintiff having stated on May 
second that it was unable to· ntove the said peanuts as thi31 
.time and having sng·gested that the order for the four (4) 
cars referred to above be cancelled and that the other car be 
placed in storage for its account. And as the price of pea-
.nuts had declined, the said 'defendant i'efu:sed to cancel the 
order and did not· agTee to store and hold the car of peanuts 
for which the plaintiff had paid until shipping- instructions 
were given. · · 
., · On May sixteenth, nineteen hundred and thirty-five, four 
( 4) nionths after the agreed delivery date, the plaintiff re-
quested shipment of the peanuts referred to in the said no:. 
tice of motio11, but as the plaintiff had declined to accept and 
pay for the four ( 4) cars· of petumts referred to above, in 
· accordance ,vith its· said contract, and as the mar-
page 7 ~ ket price of the said peanuts had declined, a11d ,vas 
· · declining,· a11d as the ·defendant had a considerable 
loss in the1n, for wbich the plaintiff was liable, the said de-
fendant refused to ship the peanuts referred to in the not.ice 
of motion unless the plaintiff accepted and paid for the four 
( 4) cars referred to above, and so notified the said plaintiff. 
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The said plaintiff thereupon waived the refusal of the de-
fendant to ship the said peanuts referred to in the notice of 
motion, asked for the return of the money paid for the car or 
peanuts mentioned in the said notice of motion, and made 
no further request for shipments of these peanuts until after 
they had been sold, and, as a part of the same proposal, again 
requested cancellation of the contract for the purchase of 
the four ( 4) cars of peanuts referred to above and offered 
to repurchase four ( 4) cars of peanuts when it had received 
shipping instructions, and added that if the said ~efendant 
did not do this, it would have to wait until the said plaintiff 
had received shipping instructions from its customer, with 
which the said defendant was in no way concerned. The 
said defendant declined to accept this proposition as it had 
already been gTeatly inconvenienced and had suffered severe 
losses by the action of the said plaintiff and as the cancella-
tion of the said contract would add to such loss. But the 
said defendant did offer to sell the peanuts at the market 
price and to remit to the said plaintiff the difference between 
the market price and the amount which it had. on hand to 
the credit of the said plaintiff. But no reply was received to 
this communication. .A.nd in July, nineteen hun-
page 8 ~ dred and thirty-five, one of the four ( 4) cars of pea-
nuts ref erred to above was shipped at the request 
of the· said plaintiff and later the said plaintiff requested the -
said defendant to purchase the three (3) remaining- cars 
which had been purcliased by the said 11Iaintiff for April de-
livery, as well as the said car of peanuts for which the said 
plaintiff had paid and which was to hav~ been delivered in 
the month of December, nineteen hundred and thirty-four, 
but made no off er to pay to the said defendant the difference 
between the price at which these cars were to be purchased 
by the said defendant and the price at which the said plain-
tiff had greed to purchase them.: This the said defendant 
declined to do but offered to try to sell the said peanuts for 
the said plaintiff for around Seven and Three-quarter Cents 
( .07%.c). Still the said plaintiff failed to give to the said de-
fendant shipping instructions for the four ( 4) remaining cars, 
including the car purchased for December delivery, and re-
fm,ed to- accept and to pay for the said three (3) cars, and 
on A ugn~t. twenty-seP.ond the said defendant advised tbe said 
plaintiff that it would either have to have shipping instruc-
tions or it would sell the peanuts for the best price obtain-
able and charg·e tl1e said ·plaintiff with the difference, and 
later advised the said plaintiff by telephone that it would 
sell the said peanuts at the market price unless shipping in-
structions were received promptly, and when such instrnc-
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tions were not received in accordance with the said plaintiff's 
promise to give the same, the said defendant did 
page 9 } sell the four ( 4) cars of peanuts on a declining mar-
ket for Six and Seven-eighths Cents (.06%c) ·per 
pound, less two per cent (2%') brokerage, and so advised the 
JJlaintiff, who had already in effect consented to such sale, 
the price received for the said peanuts being higher· then· 
the prevailing market price at the time. And thereupon the 
said plaintiff, after it had been advised of such sale, and after 
the said defendant had been endeavoring to secure shipping 
instructions for mor~ than four ( 4) months, directed the said . 
defendant to make shipments of the four ( 4) ears of peanuts 
on certain dates in ,August and September. But as the said 
peanuts had then been sold in order to protect the plaintiff 
ag·ainst further decline in the market, as the said plaintiff 
had been advised they would be sold, the said defendant could 
not make delivery of the car of peanuts mentioned in the 
notice of motion or of the three ( 3) cars of peanuts which 
were· purchased for April delivery and was not required so 
. to do. 
'l~he defendant, therefore, says that it is not indebted to 
the plaintiff in any amount, that it did not agree to store 
and hold the peanuts mentioned in the said notice of motion, 
until shipping instructions had been given by the said plain-
tiff to the said defendant a1id that its failure to ship the 
said peanuts mentioned in tbe said notice of motion, under the 
circumstances, was fully justified. And so the said defend-
ant says that the said plaintiff is indebted to the said de-
fendant in tl1e said sum of Eight Hundred and Thirty-three 
Dollars and Forty-seven Cents ($833.47) in excess 
page 10 } of the sum of Two Thousand, Two Hundred and 
Thirty-five Dollar.s ($2,235.00) mentioned in the 
notice of motion, all of which will appear from the following 
statement of account of the defendant's claim: 
Pretlow and Company, Incorporated, 
In account with 
To: 
John H. Maclin Peanuts. Company, Incorporated. 
30,000 lbs. of peauuts @ .07 45, $2,235.00 
30,000 lbs. of peanuts @ .0975, less brokerage 2,875.50 
60,000 lbs. of peanuts @ .09875, less brokerage 5,824.50 
$10,935.00 
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By:. . 
Check from Pretlow and Company, 
Incorporated, for 30,000 lbs. of 
_ peanuts @ . .07 45, . $2,235.00 
Proceeds of sale of 120,000 lbs. of 
p~anuts @ .06%c lb., less broker-
age, 8,121.00 10,356.00 
To storage and insurance on one car of peanuts 
purchased on December 18, 1934, for Decem-
ber delivery, . _ 
To ip.terest o_n the purchase price of one car of 
peanuts purchased on February 4, 1935, fo1; 
Ap:ril·delivery, and not accepted and paid for,. 
and on two cars of peanuts purchased Oll 
February 16, 1935, for .April delivery,. and 
not accepted and paid for, 
Insurance ,on three cars of peanuts referred to next 
above, . 







· And the said defendant, having set off and 1allowed to the 
said plaintiff, as will appear from the statement above, the-
said sum of Two Thousand, Two: Hundred and 
page 11 ~ Thirty-five Dollai's ($2,235.00) in the said notice 
of motion 'mentioned, is ·now entitled t0 recovet" 
against the said plaintiff the said sum of Eight Hundred aucl 
Thirty-three Dollars and Forty-seven Cents ($833.47). And 
this the said defendant is ready to verify. 
WHEREFOR.E, the said defendant prays ji.1dgment if it 
ought not to recover, according to the statutes for such cases 
made and provided, of and from the said' plaintiff the· said 
sum of Eight Hundred and Thirty-three Dollars and Forty-
seven Cents ($833.47), which said sum is the -amount that the 
said defendant is entitled to recover of and from the said 
plaintiff in excess of the -said sum of Two Thousand; Two 
Hundred ai1d Thirty~five Dollars ($2,235.00) in the said no-
tice of motion demanded. 
PLUMMER & BOHANNAN, · 
Attorneys for the Defendant. 
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PLAINTIFF'S MOTIO~ TO STRIKE PLEA OF SET-OFF. 
,Now comes the plaintiff, by its counsel, and moves the 
Court to strike from the record the plea of sot-off filed here-
tofore by the defendant, upon the following grounds, namely: 
(1) That the contracts of sale referred to in the plea of 
set-off of the defendant in relation to the car of Spanisl1 
shelled peanuts mentioned in the notice of motion filed herein, 
the two cars of Spanish shelled peanuts referred to as being 
sold on February 4, 1935, and the two cars of Spanish shelled 
peanuts referred to as being sold to the plaintiff 
page 12 ~ by the defendant on February 16, 1935, all show 
as special contracts in relation to tb.e matter per-
taining to the offset claimed and alleged to he allowed to 
the said plaintiff by the said defendant., and therefore the 
defendant must be defeated in its plea of set-off for the law 
will not imply a promise upon which the same can be based 
w~here there has been an expressed promise as to the measure 
of damages forcsettlecl by the contract between the IJarties; 
(2) That the demands of the defendant are for unliquidated 
damages and as such cannot be set-off against the certain 
demand of the plaintiff; and, 
(3) That the demand sought to be set-off is not a debt and 
is not in the nature of a debt, and is not such a claim that 
the defendant could maintain the action of indebtitatus as-
sumpsit thereon and the ref ore is not such a demand as may 
be set-off against the pla.intiff 's demand. 
CYRUS BEALE, p. q. 
PLAINTIFF'S R.EPLICATIO:N TO PLEA OF SET-OFF. 
The said plaintiff, by its attorney, comes and without 
waiving; its exceptions to the court's decision in o,Terruling 
its motion to strike the said plea, and reserving· the right to 
renew said motion, says that it is not indebted to 
page 13 ~ the defendant in the manner and fol'm as the said 
defendant hath in its plea of set-off alleged. And 
this the said plaintiff prays may be inquired of by the coun-
try. 
CYRUS BEALJ~, p. q. 
And at another day, to-wit: In said Court on the 23rd day 
of November, 1937. 
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This day came again the parties, by their attorneys, and 
the jury sworn on yesterday appeared according to their ad-
journment, and having heard all the evidence and the argu-
ments of the attorneys, retired to their room to consider of 
their verdict, and after some time returned into Court and 
upon their oaths do say: 
'' vVe the jury on the issue joined find for the defendant and 
fix its damages at five dollars ($5.00)." 
Whereupon the plaintiff m_oved the Court to set aside the 
verdict of the jury and enter up judgment for the plaintiff 
for the amqunt sued for in the notice of motion for judgment 
on the ground that the verdict as rendered is contrary to the 
law and the evidence and without evidence to support it. And 
on the further ground that tho Court erred in refusing to al-
low the plaintiff's motion to strike out the cross-claim and 
plea of set-off filed by the defendant, and for the 
page 14 ~ further ground of errors which were assigned to 
the action of the Court in refusing Instruction 
Number Two (2) offered by the plaintiff, and in granting 
three ( 3) Instructions offered by the defendant. · 
And the Court doth continue this motion till December 20th 
next. 
And at another day, to-wit: In said Court on the 18th day 
of November, 1939. 
This day came the plaintiff, by its attorney, as well .as the 
defendant, by its attorney, and the Court, having· maturely 
considered the motion heretofore submitted by the plaintiff to 
set aside the jury's verdict and to enter up judgment for the 
plaintiff against the defendant, notwithtsanding said verdict, 
is now of opinion, for reasons set forth in the opinion and 
supplemental opinion of the Court this day filed and hereby 
made parts of the record in this case, that. the motion should 
be sustained; wherefore, it is considered by the Court that 
the motion to set aside the jury's verdict and to enter up 
judgment for the plaintiff be, and the same is hereby, sus-
tained, and it is further considered by the Court that the 
plaintiff, Pretlow & Company, Incorporated, recover of the 
defendant, .. Tolm H. Maclin Peanut Company, Incorporated, 
the sum of Two Thousand One Hundred and Eighty-two Dol-
lars ($2,182.00), with interest thereon from the 21st day of 
May, 1935, until paid, as well as the plaintiff's costs in this 
behalf expended. To which action of the Court the 
page 15 ~ defendant, hy counsel, excepted, and on motion of 
the defendant, execution of said judgment is sus-
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pended for sixty days from this day, provided the said de-
fendant should, ·within ten days from the arising of the Court, 
~mter into a suspending bond in the penalty of One Hundred 
Dollars, with good security, to be approved by the Clerk of 
this Court, conditioned according- to law. 
As mentioned in the foregoing order, the following is the 
opinion of the .Court: 
OPINION OF THE COURT. 
The plaintiff brought a notice of motion for judgment 
against the defendant for $2,235.00 with interest thereon at 
six per cent per annum from January 17, 1935, claiming that 
it had purchased from the defendant certain peanuts; that 
it paid the defendant said sum in payment of the peanuts; 
that the peanuts were not delivered to it by the defendant, 
and that the defendant did not return to it the said sum of 
money. 
The defendant filed a plea of set-off in which it .claimed 
that the plaintiff was indebted to it in the sum of $833.47 in 
excess of the sum of $2,235.00 mentioned in the notice of mo-
tion for judgment. · 
The jury brought in a verdict for the defendant and fixed 
its damages at $5.00. 
The plaintiff moved the Court to set aside the verdict of 
the jury and to enter up, judgment for the plaintiff 
})age 16 ~ for the amount sued for in the notice of motion 
for judgment on the grounds that the verdict as 
rendered ·was contrary to the law and the evidence and with-: 
out evidence to support it; that the Court erred in refusing 
to sustain the motion of the plaintiff to strike out the cross-
claim and plea of set-off filed hy the defendant, and that 
the Court erred in refusing to give a certain instruction re-
quested by the plaintiff, and in granting certain instructions 
offered by tho defendant. The matter is now before· the 
Court on this motion. 
The Court deems it necessary to consider only the ques-
tion as to whether or not there was sufficient evidence to 
justify the jury in bringing in the verdict which it did. There 
were only two witnesses in the case, A. B. Corcoran, who 
testified for the plaintiff, and Thomas B. Maclin, Jr., who 
testified for the defendant. The balance of the evidence is 
in the form of exhibits. The statement of facts set out in 
the brief of the plaintiff fairly states the case. This statement 
of facts is as follows: 
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On December 18, 1934, .John II. Maclin Peanut Company 
sold Pretlow & Company a car of No. 1 Spanish peanuts, con-
sisting of 30,000 pounds at 7 .45 cents per pound. The buyer 
and seller exchanged their written memoranda of the sale,. 
which were identical, except that Maclin Company's memo-
randum provided for shipment during the week of December 
24, 1934, while Pretlow 's memorandum provided for shipment 
within two or three weeks. Both copies stipulated that the 
sale was made subject to the rules of the South-
page 17 ~ eastern Peanut Association. 
The peanuts were not shipped in December, and 
after some neg·otiation, Pretlow & Company sent to John H. 
Maclin Peanut Company a check, dated J·anuary 14, 1935, for 
Two Thousand Tw·o Hundred and Thirty-five Dollars. 
($2,235.00). :Maclin Peanut Company issued its receipt, dated 
January 14, 1935, showing the payment, and with a notation 
thereon: '' Being- held for shipping~ instructions.'' Thomas 
B. :Maclin, who issued the receipt, testified that this meant he-
would hold the peanuts a reasonable length of time-within 
fifteen or thirty days. 
On February 4, 1935, Pretlow & Company agTeecl to buy,. 
and J·ohn H. Maclin Peanut Company agreed to sell two 
cars of Spanish No. 1 shelled peanuts, 30,000 pounds each1 
to be shipped during the first half of .A.pril, 1935, at the price 
of 9=xi cents per pound. 
On ~.,ebruary 16, 1935, Pretlow & Company agreed to buy, 
and J o]m H. l\Jaclin Peanut Company agreed to sell two cars 
of 30,000 pounds each, of Spanish No. 1 shelled peanuts, to 
be shipped during the last half of 1\.pril, 1935, at the price 
of 9% cents per pound. 
Both of these contracts were made expressly subject to 
the rules of the Southeastern Peanut Association. 
(JI1 the day before Goo cl Friday, in April, 1935, Thomas 
B. Maclin had a conversation with A. B. Corcoran, of Pret--
low & Company, in the latter's office in New York, and asked 
Corcoran for shipping instructions on the peanuts 
page 18 ~ purchased for April delivery. These were not 
given. 
On April 21, 19.35, Mr. Pretlow, President and principal 
stockholder of Pretlow & Company, died. On April 24, 1935, 
Maclin Peanut Company wrote a letter stating that it had 
learned with regret of his death. 
From April 24, 1935, to August 28, Ul35, the transactions 
between the parties arc covered by coITesponclence introduced 
in evidence, with the exception of two telephone conversa-
tions referred to hereafter. Events happened as follows: 
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On April 27, 1935, Maclin wrote Pretlow & Company he 
would ship "the latter part of next week" the cars of pea-
nuts contracted for Apiil shipment. On April 29th Pret-
low & Company replied that they could not g·ive shipping in-
structions. 
On May 1, 1935, :Maclin Company wrote Pretlow & Com-
pany stating that it would ship out the peanuts, and offering 
as an alternative that Pretlow & Company pay for them and 
place them on storage. 
On May 2, 1935, Pretlow & Company replied to this letter, 
stating that they could not accept the cars at that time and 
offering to let :Maclin cancel the o i>clers for four cars placed 
in February, and place the car of peanuts already paid for 
on storage. At this time the market price was about the same 
as the contract price. 
To this letter 1\faclin Company made no reply. On May 
16, U)35, Pretlow & Company ordered out the car of peanuts 
already paid for. rrhis letter was sent by air mail. 
On !fay 31, 1935, :Maclin Peanut Company re-
page 19 ~ fused to ship this car until other four cars were 
accepted and paid for. 
On May 31, 1935, Pretlow & Company acknowledged re-
ceipt of this wire, and referred to a folephonc conversation in 
,vl1icl1 Pretlow & Company had said : '' ,v e a re trying· to get 
shippi11g insfructions on the other four cars that we have in 
Virgfoia that we have sold'', and proposing that '.Maclin re. 
fund the amount of the check for Two Thousand Two Hun-
dred and Thirty-five Dollars ($2,235.00), and cancel the whole 
transaction. 
On ,Tune 4, 1935, Maclin refused t.Jiis proposition, and Raid, 
""\Ve consider vour recent demand ab~olutclv unreasonable". 
In this letter 1\[aclin states: '' On l\Iav 2nd ,rou wrote us that 
you were unable to take these peanuts as you were hampered 
considerablv in your onerations due to Mr. Pretlow's death. 
Yvc wrote 1;ou t1iat we ,vould hold up the rcqu0.st for shipping 
instructions until you could g-P.t ma tiers straiP,·htened out". 
In this letter 1\Iaclin requested shipping· instructions. He 
also proposed that the peanuts be sold at market, and that 
1\faclin would then remit the dift'Prcn<'P to Pretlow. 
No reply was made to tl1is letter. The peanuts were not 
sold. On July 11, 1935, Pretlow & Company ordered out one 
car of peanuts ''which we have on contract with you", which 
was shipped by J\faclin :rnd paid for hv Pretlow. No corre-
spondence from Maclin is in evidence relative to this. 
On August 6, 1935, Pretlow & Company callcid Maclin on the 
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telephone, and askPCl Maclin to purchase th~ re-
page 20 ~ maining· peanuts. Maclin, by letter of the same 
day, declined to purchase the peanuts, but offered 
to try to sell them '' suhrnitting any offers we may have to 
you before closing the sale". 
On August 7, 19·35, Pretlow & ,Company replied to this let-
ter~ stating: ''"\Ve will keep after our buyer for instructions, 
and will f orwa rel them to vou. '' 
On August 22, 1935, :Ma;Hn Peanut Company wrote to Pret-
low & Company, saying·: ''We will either liave to have ship-
ping instructions on the peanut8 or sell them for the best 
price we can g·et and charge the difference to you.'' 
On August 26, 19:35, nfaclin ca.11Pd Corcoran, of Pretlow & 
Company, on the telephone. and this is his account of the 
conversation: (On Direct Examination) -
A. ''I told Mr. Corcoran tlrnt we would have to ·sell the 
peanuts, we couldn't hold them any long·er. His answer was: 
'I thoup:ht yon had already sold the peanuts.' I also stated 
if I didn't get shipping· instructions by the afternoon or 
morning of the next day that we would sell the peanuts at 
the market price. . 
Q. "Did he say whether or not he would give you shipping 
instructions, and if so, when you would g·ct those? 
A. "He said he would ci.ve them not later than the next 
clay-the following day.',- · 
( On Cross Examination) 
A. '' As w<~ll as I remember I asked him ( Corcoran) for ship-
ping· instrnctions and cou]dn 't g-et them. I told Mr. Cor-
coran-I tl1ink I was talking· to Mr. Corcoran at the time-
and I told him if I cou lcln 't get shipping instructions, I would 
have to sell th<?. peanuts. He agreed to stand a.ny 
page 21 ~ loss on them. I did not know how the market was 
~:oinQ·, and I either had to have shipping· instruc-
tions or dispose of the peanuts. Mr. Corcoran said be thought 
the peanuts had been sold. 'I wi11 attempt. to give you ship-
ping instructions no later than the following day.' 
0. '' And what did vou sav to him? 
A. ''I probably safcl: 'AU rig;ht, I hope you can give ship-
ping instructions by tomorrow.' '' 
l\I r. Corcoran 'R account of the conversation was: 
A. "lV[r. Maclin cal1ed me up and asked me did I want to 
sell tlwm at, these 8pnnisb, six and seven-eighths, I believe 
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the price was, and I said : 'No, I couldn't sell at that price.' 
I told him I would give him shipping instructions in a few 
days.'' 
On August 27, 1935, John H. Maclin Peanut ,Company sold 
·one car of peanuts to Edwards-Freeman, Inc., at 6% cents. 
net, per pound, f. o. b. Petersburg. 
On August 28, 1935 John H. Maclin Peanut Company sold 
to H. D. ·white & Company six hundred (600) bags of peanuts 
at 6% cents, per pound, f. o. b. Petersburg. 
On August 28, 1935, John H. Maclin Peanut Company sold 
to Pond Bros. Peanut Company one hundred and twenty-five 
(125) bags No. 1 Spanish shelled peanuts at seven cents, per 
pound, f. o. b. Suffolk. 
On August 28, 19·35, at 3 :21 P. M., John H. Maclin Peanut 
Company telegraphed Pretlow & Company: ''We have sold 
four cars Spanish ones at six seven eights on your contract.',. 
On August 28, 1935, Pretlow & Company wrote John H. 
1\[aclin Peanut Company giving shipping instructions for the 
four carR of. peanut~. · 
l)ag-e 22 } On August 29, 1935, at 8 :57 A. M. Pretlow & 
Compan}r wired Maclin: ''Unable to sell at price 
mentioned in your wire. Ship per our letter of yesterday.'' 
On August 29, 1935, at 10 :25. A. M., Maclin acknowledged 
receipt of the telegram and stated peanuts had been sold and 
that noti~e had been g-iven August 22nd and 26th. 
On Ang·nst. 29. 1935, at 11 :20 A. M. Pretlow & Company 
foleg-raphecl Maclin it would not re.cog11ize the sale made and 
dcmnnc1ing shipment of tlw peanuts. 
On Aug11st 30, 1935, :Maclin PC'anut Company wrote Pret-
low & Company giving· a resume of the negotiations and en-
closin.g a statement o:f a balance due Maclin Peanut Com-
pany. . 
On Se1)temher 3, 1935, Pretlow & Company replied to this 
fotter refm;iiw: to recog11ize the sale, and stating tl1ey were 
placing t1ie matter in the hands of an attorney. 
The applicable rules of· the Southeastern Peanut Associa-
tion are as follows: 
RulP 6-8 rction :'>, 
"If on all or any part of contract for specified month or 
montl1s. buyer fails to furnish shipping; instructions and 
1rnitl1er seller nor buyer exercise their rig-hts on all or any 
pa rt of unfillNl portion8 of contract, same shall be automati-
cally deferred to and shall constitn:te a contract for the next 
succeeding· month.,, 
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Rule 11-Section 5. 
"If buyer fails or refuses- to furnish sllipping instnict.ions 
as provided in this rule, the seller may, at any time within: 
48 hours after tclegrapl1ic notice to buyer, g-iven within 24 
hours in advance, confirmed by lefter, signifying his inten-
tion to do so, cancel or resell, for acconn,t of the buyer, any 
unfilled -portion of the contract for which shipping- instruc-
tions are due and have not been furnished; such 
page 23 ~ resale to be throng·h any recognized peanut prod-
ucts broker. who is a member of this Association, 
and buyer shall be responsible to se11cr for any loss plus the 
expense of reselling·, and seller shall account to buyer for 
profits, if any arc realized over the original contract price, 
less any expense of resale. Resale~ if any, shall be for ship-
ment conforming, as nearly as possible, to that of the original 
contract. Seller must exercise one or the other of these op-
tions, unless otherwise agreed ·with t11e buyer.'' 
In Atlantic Coast Line v. Bryan, 109 Va. 523, .Judge Har-
rison, speaking for the Comt, on page 525, says: 
'' A waiver, to operate as such, mm:t arise in one of two 
ways: either by contract, or by estoppel. If by contract, it 
must be supported by a valuable consideration; that. is, such 
consicforation as will support any other contract. 28 Am. & 
Eng. Enc. of L. (1st Ed.), 531, and notes. 
'' There can he no contention in tlrn present case that there 
was any agreement on the part of tlie defendant company. 
founded on valuable consideration, to waive the rig-ht now 
relied on. vVe shall, tberefore, confine our attention to a 
consideration of tlJe contention tlrnt the defendant company 
has waived its right to rely upon the stipulntion contained 
in its bill of lading by reaRon of the conduct of its agents. 
"In order for there to be an estoppel by conduct, the 
party sought to be estopped must 11ave caused the otI1er party 
to occupy a more disaclvantageous position than that which 
he would l1ave OC'cnpied except for tbat conduct. 
"As this court has said: 'Conduet will not operate as an 
estoppel as against one who has not been induced thereby 
to alter his position to his prejudice.' Terry v. Mc(Jfo,n,q1 
104 Vn. 599. 52 S. E. 355; R<,re·r Iron Co. v. Trout,. 83 Va. 
41 O. 2 S. E. 71:3, 5 Am. St. Rep. 285.'' 
1n Ford Motor Co111,pm1,:11 v. 8witzfr, 140 Va. 383, Judge 
Burks, speaking for the Court, on page 395, Rays: 
.T. H. Maclin Peanut Co. v. Pretlow & Co. 47 
"In Atlantic Coast Line v. Bryan, 106 Va. 523, 65 S. E. 30, 
it is said: 'A waiver, to operate as such, must arise in one 
of two ways, either by contract, or by estoppel. If by con-
tract, it must be supported by a valuable ron':ideration; thnt 
is, such consideration as will support any other contract. 28 
Am. & Eng. Ency. of L. ( 1st- ed.), 531, and notes. 
* :)!: * * * 
page 24 ~ " ~rn order for there to be an estoppel by ron-
duct, the party so11ght to be es topped must have 
caused the other party to orcupy a more disadvantageous 
position than that which he would have occupied except fot· 
that conduct. 
'' 'As this court lrns said: '' Conduct will not operate as 
an estoppel as against one who has not been induced thereby 
to alter his position to his 1wejudice." TPrry v. McClwn,(J, 
104 Vn. 599. 52 S. E. 335; R,:irr'r lro·n Co. v. Trnuf. 83 Vn. 
410. 2 S. E-. 713, 5 Am. St.Rep. 285.' To the same effect see 
Lirruid Carbonic Co. v. N. d!; W. R. Co., 107 Va. 323, 58 S. E. 
569, 13 L. R. A. (N. S.), 753; Vir,qinia. Carol-ina C'hemical Co. 
v. So?,,thern E:1:press Co., 110 Vn. 667, 66 S. E. 838; Old Dom .. 
Stca1n.c:;hfo Co. v. Flanary, lll Vn.. 821, 69 S. E. 1107; North 
British Ins. Co. v. Rohbinett. 112 Va. 754, 72 S. E. 668." 
In CarJJ v. N orfhH·esforn 1lluhwl Life Insurance Conipanv. 
127 Va. J uclge Prentis, speaking for the Court, on page 246, 
says: 
'' In 8·m.ith v. Pow<'ll, 98 V ~ .. 436, 36 S. E. 522, 524, this is 
said: 'It is of the essence of c_.stoppel that the act relied upon 
as such should have hocn injurious and to the prnjudice of 
him who relies upon it as an eRtoppel.' A waiver, in order 
to operate as an estoppel, must n.ri8e from conduct evidenc-
in~ both knowledge and an intention to waive the right in 
question, and the pnl'ty against w l1om n.n estoppel is soug·ht 
must by his conduct have caused the party who invokes the 
estoppel to have acted to his prejudice." 
The case of CarJJ v. N nrnwrsffrn Life ln.cmrancc Compan11 . 
. c:;iwra, is referred to with approval in Richmond 'I'rust Co. 
v. Christ-inm, 150 Va. 244. where .T uclg·e ·west, speaking for 
the rourt. on n::i~e 255. Rays: 
"It WM, held in CMJ/ v. N. TT'. Tifo Tn .. ~. Co., 127 Va. 2:3G, 
103, S. E. 580, that a waiver, in order to operate as an estoppel, 
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mu8t arise from conduct evidencing both knowledge and in-
tention to waive the right in question, and the party against 
wl1om an estoppel is sought must by his conduct .have caused 
the party who invokes the ostoppel to have acted to his preju-
dice.'' 
. 
In Georaetnn v. Rcmwlds. 161 Va. 1o4, a most recent case, 
decidP.d in 1933, .Juclge lfolt, speaking- for the Court, 
page 25 ~ on page 173, says : 
"A waiver or release, however, wjthout consideration may 
sometimes be sufficient w]1en one has thereby bern induced 
to alter his position to his prejudice. 'In order for there to 
be an estoppel by conduct, the party sought to be estopped 
must have caused the otl1er party to occupy a more disad-
vantageous position than that which he would have occupied 
except for that conduct.' Atlantic Coast Line R. Co. v. 
Bryan, 109· Va. 523, 65 S. E. 30, 31; Te.rrJJ v. McClung, 104 
Va. 599, 52 S. E. 355; Rorer Iron Co. v. Trout, 83 Va. 397, 
410. 2 S. E. 713, 5 Am. St. Rep. 285.'' 
A further citation of authoritieR is not deemed necessary. 
Tested hv the 11rincipl(:)s enunciated. by the above cases, 
does the evidence in the case at bar jw.;tify a finding in favor 
of the defendant? The Court is of the opinion that it does 
not. 
The evidence does not show that any action of the plain-
tiff was actually relied upon by the def enclant in making sale 
as it did of the four carloads of peanuts; or that there wus 
any conduct on the part of the plaintiff evidencing both 
- knowledge a.nd intention on its part to waive its right to have 
the peanuts sold in accordance witl1. the rules of the South-
eastern PeRnut Association, or that the defendant relied upon 
the conduct of the. plaintiff and thereby altered its position to 
its own prejudice. . 
The defendant paid no attention to the rules of the South-
eastern Peanut Association when it sold the peanuts, al-
thouirh these rules were an integ-ral part. of its contract. In 
fact :Mr. Maclin, of the defendant corporation, was not at nll 
conversant with these rules and according to his own testi-
mony could not haYe been g·uided in the sale of the peanuts 
bv them. 
pag·e 26 ~ ·The following questions propounded to Mr. Mac-· 
lin and his arnnvors thereto, found on va..r1e '97 and 
98 of the record. throw light on this subject. 
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"Q. Uncler the rules of the Southeastern Peanut Associa-
tion, or whatever they call it, when was the latest time that 
he had to give shipping instructions on April deliveries of 
these peanuts 7 · . · 
'' A. I don't know. 
"Q. You sold the peanuts sul)ject to the rules of the South-
eastern Peanut Association, didn't you? 
'' A. Yes. 
'' Q. Are you f nmiliar with those rules! 
"lA. I am now. 
·" Q. vVere you familiar then t 
HA. Not entirely, no. 
'' Q. When did you find out as to what the rules applicable 
to such a condition were? 
'' A. I suppose maybe six months afterwards. I couldn't 
"Say. I was new at the business at that time. It was a lot of 
thing·s that were new to me. 
'' Q . .A.8 a matter of fact, it was after you had sold out 
Pretlow & Company's peanuts that you first found out the 
Tules under which those peanuts had been bought, is that 
i-io·hU 
~'A. That iR right." 
In the letter from the defendant to the plaintiff dated Au-
~:ust 30, 1935, at the beg·inning of the second paragraph is 
tho following- statement: 
''In answer to your wire of the 29th, we have done every-
thing in accord with the Virginia law and nothing has been 
done amiss." 
pag-e 27 ~ Mr. Maclin is a g:entleman of high shmding and 
character. He unquestionably thouqht that his 
company had the rig-ht to se11 the pea1mts in the way it did. 
However. because he tho·u,qht liis c'ompany h~cl tl1e right to 
do as it did, did not give it the right so to clo. When the fore-
iwing statement. and the above quoted testimony of Mr. Mac-
lin arc considered to~·ether the conclusion is irresistible that 
the defendant sold the peanuts without giving- any regard 
wl1at.soever to the rules of tl1e Soutlwastern Peanut Associa-
tion whicl1 were as much a part of its contract as anything 
contained therein. 
Tlw notice of motion for judg'Il1ent in this case was brought 
relative to neanuts purchasec~ .by the plaintiff on Dec.ember 
18, l 9'34. T]1e quest.ions relative to the other peanuts were 
hroug:ht into the case by tl1e plea of Ret-off and since t.he ,Court 
is of the opinion tba t the defenclnnt is not entitled to any set-
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off on account of the other peanuts, the question narrows it-
self down to what the plaintiff is entitled to as a result of 
the purchase by it of the peanuts on December 18, 1934, and 
the non-delivery of them to it by tbe defendant. 
The peanuts which the plaintiff purchased on December 181 
1934, were paid for by check dated January 14, 1935. The 
plaintiff by-letter dated 1'1fny 16, 1935, directed the defendant 
to ship the peanuts which it had purC'hased and paid for. The 
defendant however by wire dated May 21, 1935, 
pag·e 28 ~ refused to ship the peanuts. The plaintiff had a 
rig·ht to have these peanuts whic.h it had paid for 
shipped to it when it orclerrd them out on May 16, 19~5, and 
the defendant Imd no rig-ht to refuse to ship them. 
No shipping irn;;tructions were given by the plaintiff until 
May 16, 1935, and from tho time the peanuts were purchased 
on December 18, 1934, until they WC'l'C ordered shipped out 
on May 16, 1935, the defendant had been compelled to pay 
storag·e and insurance on them. The defendant in its letter 
to the plaintiff dated !fay 1, 1935, Rt.ates that the storage 
cost for the peanutR purchaRed on Deccmhm· 18, 1934, was 
$55.00 nnd that the insurance on t]1em was $6.00. nfr. l\faclin 
in his testimony, however, i:;tates that the s·torage and insur-
ance on these peanuts was $53.00 and this is the amount which 
the defendant places on thorn in its plea of set-off. The 
amount sued for should therefore be credited with the amouut 
of $53.00. Since the plaintiff did not order out the peanuts 
which it purchased on December 18, 19'34, until May 16, 1935, 
it is not entitled to interest on its claim from the elate on 
which it paid for the peanuts. Interest will be allowed 
from }fay 21, 1935, the date of the telegram from the de-
fendant refusing· to deliver the peanuts purchased on Decem-
ber 18, 1934. 
page 29 ~ There wm; in the case no eviclC'nce whatsoever 
whicl1 wonld justify the .inry in brfoging in a ver-
dict. for the defendant and fixing its damages at $5.00. If 
the evidence jm;;t.ified a verdict for the defendant, then it was 
entitled to the amount claimed in its plea of set-off,· to-wit, 
$833.47. or Approximately· tlrnt amonnt. It is worthy of note 
in passing that although the amount of $833.47 was claimed 
by the defendant in ih, plea of set-off and was testified to by 
Mr. Maclin as being due tl1e defendant by the plaintiff, yet 
the verv able counsel for the defendant made no motion to 
set asiclc the verdict of the jur>,.· 
.As has been previously stated, t.lw Court deems it necessarv 
to con~icfor onlv t.he question as to w]wtber or not there wa's 
sufficient e~iclenee to justify the jmy in bringing in the ver-
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diet which it did. However, the plaintiff made a motion to 
strike out the plea of set-off .filed by the defendant, which 
motion the Court overruled, and the Court win indulge it-
self briefly with a consideration of that motion and its action 
thereon. . 
To all intent8 and purposes this motion was made at the 
conclusion of ::ill the evidence in the case. "\Vhile Mr. Maclin 
was recH lled to the stand after the motion was made and the 
Court ruled tl1ereon, yet the testimony which he g·ave at that 
time did not have any bearing on whether or not the Court 
should imstain the motion of the plaintiff. 
page 30 ~ Tho motion to sfrike ont the plea of set-off 
nat.urallv carried with it a motion to strike out 
the evidence of the .. defendant in 8Upport of the plea. While 
no motion to strike out the evidence in sup])Ort of the plea 
was nrnc!P. in view of the Comt overruling· the motion to strike 
out tl1e plea itself, yet un<]uestionably a._ motion to stdke out 
the evide11ce in support of the plea would have been made 
had the Court sustained the motion of the plHintiff to strike 
out the plea. The motion to strike ont the evidence in support 
of the plea would lmve followP.d the motion to strike out the 
plea itself as natnrallv as the shadow follows the substance. 
In so far as the plea iR coneernecl th0 cfof<rnclant was in reality · 
tl1e plaintiff for in the plea the defendaut seeks to ohtain 
a l'ecovery ag-ainst the plaintiff. Consequently the plaintiff 
is in 1·eality the defendant in so far as the plea is concemed. 
ThereforP the moti011 of tlw plaintiff to strike out the pk:a 
of the defendant wni:, fanfamonnt to the usual motion of rl. 
defendant to 8trike out the evidence of the plaintiff in a caf:!l' 
w1wro thc1 defornl:rnt only files n plea of the general issue. 
The Jaw, therefore, rnlntiYe to ~frikin!).' the evidence of thr 
plaintiff hi tlic ordinnry ca~e controllr.cl t11e Court in its ac-
tion on the motion to strike out. the plea. 
The Supreme Court 0f A 1mealR in many recent cases has 
stated what the Trja 1 nourt shonld do wlrnn a mo-
page 31 } tion to strike thP cvidm1ce or tlJe nlaintiff is mad(~. 
In Leath v. Rfrhmonrl. etc .. R. Co., 162 Va. 705, 
,Justice Hudgim;. s11raki11~g· for tl1e Comt on page 710 states 
the rule most clearly. There he gays: · · 
'' The tendency se()ms to ho g-rowinp; to RO extend the use 
of t.be motion to strike plaintiff's evidene(' fl4;,j to deprive 
litigants of the benefits contemplated bv the Code revhiors 
in section 6251. ,v e, therefore, repeat what ,lre have hereto-
fore said. t.lrnt. trial conrh; in eonsidcrin~: motions to strike 
plaintiff's evidence should in every case where tl1ere is any 
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doubt on the question overrule the motion. The use of this 
motion as a means to defeat plaintiff's action should be con-
fined and applied only to those cases in which it is. c.onclu-
sively apparent that the plaintiff has proven no cause of action 
ag·ah1st defendant. Too often in tort actions plaintiffs are 
put to the delay and expense of obtaining· in this court a re-
versal on this ground, which of necessity requires a new trial. 
If the trial court overrules the motion to strike, submits the 
case to the jury, a11d a verdict is returned, he then may set 
aside the verdict on the ground that it is contrary to the 
evfrlence, or without. evidence to support it. If upon review 
this court reaches a different conclusion. the record includes 
the verdict and final judgment may be here entered. This 
was tlie purpose of the Code revisors in drafting section 6251. 
( See re visors' nofos.) '' 
·w11ile the above pronounrement of the Court was made 
in a tort action. it applies with equal force to an action based 
on contract. The reason for the rule is the same in both in-
stances. The Court is therefore of the opinion that it did 
not err in overnding· the motion of the plaintiff to strike out 
, the plea of set-off. If. however. the Court should have sus-
tained the motion of the plaintiff to strike out the plea its 
action in overruling tlie motion was ha rmlPss error in view 
of the conclusion ai" wllich tlrn Court has arrived 
pag·e 32 ~ on the motion to i;:;et aside the verdict_ of the jury. 
Tl1e verdiet of tlJe jury will be Ret aside. and 
:iuclg:ment will he entered fm- the plaintiff for $2,182.00 with 
interest thereon from ~fay 21, 1935, until paid, at the rate. of 
6 110r cent nor mrnum. and costs. 
A proper order will he acr.ordingly entered, which order 
will make thiR opinion a part of the record in the case. 
SUPPLE1IENTAL OPINION OF THE COURT. 
After copies of the written opinion which the Court had 
prenared h1 this case had been delivered to counsel, which 
writ.ten opinion lrns not vet be<'n filed and lrns not been made 
a. part of tl1e record in t.his case bv an order. counsel for the 
defendant reonested permission to file with tl1e Court a writ-
ten brief. T.his request was g:rantecl. 
Counsel for the plaintiff them requested tl1e Court' for per-
mission to file a writ.ten brief in reply to the brief of counsel 
for tlw defendant. This request-wa~ gTtmfod. 
Botll since the abovp n~qneRts were made and before the 
hriefg were filed. rmd fl h;o sinrP. the hriefs '"rere filed, certain 
things over which neither the Court nor counsel had control 
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1mve happened which ha.ve prevented the Court from dispos-
, ing of this case until the present time. 
page 33} The Court has maturely considered the briefs 
-of counsel, haYing giYen ·studious and pains-
taking thought to the cases cited in the brief of ·couneel for 
the defendant. Ho,vever, tbe Court is of tbe opinion that 
there has been nothing presented in the brief of counsel for 
the defen<laut which should cause it. to change its opinion 
beretofore arrived at. 
The Court, therefore, is still of the opinion that the ver-
dict of the jury in this case should be s~t a'Side, and judg-
ment will be entered for the plaintiff for $2,182.00 with in-
terest thereon from May 21, 1935, until paid, at the rate of 
six per cent per annum, and costs. 
A proper order will be accordingly entered, which order 
will make the opinion of the Court which has not yet been 
'filed, and this -supplemental opinion, parts of the record in 
. t11is case. 
And at another clay in Raid Court, to-wit: On the 23rd 
day of December, 1939. 
This clay came the defendant, by counsel, nnd tendered to 
· the Court its Bills of Exceptions No. 1 and No. 2, together 
with a certificate undc·r Rule 21 of the Rules of the Supreme 
Court of .Appeals of Virginia, and it appearing in writing 
that t.]w attorney for tl1e plaintiff lrns lrncl reason-
pag·e 34} able notice of the time nncl place at which said bills 
of exceptions and said certificate were to be ten-
dered, and that the trutl1 is fairly stated therein, and t.he de-
fendant having prayed that the same may be signed, sealed 
"Hnd made a part of tlrn record in this case, 
THEREUPON, the said hills of exceptions and t11e said 
certificate are, on this elate, and within sixty days from the 
datc1 of the final judgnwnt l1er0in. ~jgned by the Judge of thfo 
Court and thereby made a part of the record in this case, and 
the same are delivered to the Clerk of this Court. 
pag·e 35 } Be it remembered that, on the trial of this case, 
and after the jury had been sworn to try the issue 
ioined, tl1e plaintiff and the clefenclant, to maintain the issue 
on their parts, respectively, introduced before the jury the 
evid(lnce hereinafter (lpnoted, wl1ich i~ all the evjdence that 
·waR introduced 011 the trial of thiR caRe, except the orfo;inal 
exhibits hereinaft(lr referred to, tlw evidence so introduced 
being as follows: 
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a witness introduced in behalf of the plaintiff~ first 
being duly sworn, testified as follows :-
DIRECT EXAMINATION. 
By l\Ir. Beale~ 
Q. :Mr. Corcoran, please Btate your name, age, business and 
address . 
.A. A. B. Corcoran, age 29, ] 00 Hudson Street New York .. 
Q. "\Vhat is your business 1 
A. Dealing in peanuts. 
Q. And what position, if any, do you hold ,vith the plain-
tiff in this matter, Pretlow & Company, Incorporated 1 
A. I am Vice-President. 
Q. How long- have you been with this comvany 1 
A. About 13 years. 
Q. On or about December 18th did your company enter into 
a contract for the purchase of a ca.r of No. 1. Spanish shelled 
peannts, and if yoi1 did wiil you please state whether or not 
these papers constitute the sales contract and the purchase 
contract between the plaintiff and the defendant in these mat-
ters with regard to that purchase 1 
A. Yes, sir ; they do. 
Q. "Will you file the sales contract on the form of 
page 37 ~ John H. Maclin Peanut Company, Incorporated,. 
as your exhibit No. 1, and the purchase contract 
on the form of Pretlow & Company as your exhibit No. 21 
A. Yes, sir. 
Note: Marked and filed ns Exllibits Nos. l & 2 respec-
tively. 
Q. I notice that the safoR contract signed by both partie~ 
on the £ orm of the defendant calls fo1· shipment. within a,-
for the week of December 24, 1934; and the purchase contract 
calls for shipment in about two or three weeks. Can you ex-
plain thf difference in the time off tl1ere? 
A. Well, other than saying Mnclin signed our -contracts 
with our agreement in there. I thought it was tl1e agreement, 
and l1e sigiiecl it that way. 
Q. ,v ere those pemrnts shipped 1 
A. No, they never were shipped. 
Q. Vv ere those peanuts ~hipped fo accordance with the 
terms of that contract? 
A. No, sir; they wer.e not. 
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Q. Did your company request any delay in the shipment 1 
A. By mutual agreement, ye~. We advised we would pay for 
them and he agreed to hold them pending our instructiorn,. 
No specified time was given as to when we would order them 
out. 
Q. Did you pay for them? 
A. ,vo did. 
pa~·e 38 ~ Q. I hand you here a check. of Pretlow & Com-
pany dated January 14, 1935, made payable to 
J o]m H. Maclin Peanut C~nnpany in the sum of $2,235.00, 
with the notation thereon 30,000 pounds at 7.45 cents. ·wm 
you look at that check and tell whether that is the check by 
which you made payment for that lot o-f peanuts 1 
A. 1:es, sir; it is. 
Q. ,,rm you file tlrnt as your exhibit No. 3? 
A. 1: es, sir. 
Note: Check marked and filed as Exhibit No. 3. 
Q. Upon the payment for that car of peanuts what was the 
agreement made with rep:ard to tl10se 11eanuts being held by 
:Maclin Company for Pretlow & Company1 
A. They woulcl he held pending- 011r shipping- instruction~. 
Q. I hand you her.e a pmrorted reeeipt dated .January 14th . 
. ,vm you please look at the paper I hand vou and state 
whether or not that is the receipt issued by l\faclin Company 
and received b~r yon for the payment that yon made for the car 
of peanuts covered by the Rales contract of December 18: 1934? 
A. 1: es, sir; it is. 
Q. ·wm you read wl1nt is on that receipt below the main line 
of it? 
A. It calls fol' '' 30,000 pounds No. 1 Spanis]1 shelled pea-
nuts @ .0745c per pound, $2,235.00." With a notation, "Be-
ing held for shipping instructions.'' 
page 39 ~ Q. Read the balance of it. 
A. "Paid by check No. 2303 on .January 14, 
1935. Stored at .John H. l\faclin Peanut Company Petersburg, 
Virg-inia, ~January 14; 1935." 
Q. Is it signed by Maclin Company, tl1e defendant in this 
matter? 
A. No, it is not Rigned by thc~m. 
0. Ts the notation about the storin~:1 
A. I don ,t know wlwther that is }t'.f aclin 's signature or not. 
Q. ·wm you file that as your exhibit no. 4? 
A. 1: es, sir. 
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Note: Pa.per marked and filed as Exhibit No. 4. 
Q. Who was the President of your company at the time of 
these purchases Y 
A. Mr. Pretlow. 
Q. What l\fr. Pretlow? 
A. W. M. Pretlow. 
Q. Is Mr. Pretlow still connected with your company? 
A. No. sir: he is 'dead. 
Q. When did he die Y 
A. April 21, 1935. 
Q. Was there any demand on Maclin Company at any time 
for you to take this one car of peanuts that you paid for out 
, of storage? 
_ A. No, sir. 
Q. Did he at any time express any discontent 
page 40 ~ as to your peanuts being stored in Petersburg 
which you bad paid for Y A: No, sir ; he did not. 
Q. Did you following the time this car of peanuts were 
paid for request the defendant by air mail to ship these pea-
nuts to youY 
A. Yes, sir; we requested the shipment. 
Q. Is that a copy of your letter (Handing witness. letter) ? 
Did vou write that letter? 
A.~ Yes, sir; I wrote this myself. 
Q. Will you read that letter to the jury? 
A. Yes, sir. (Read letter to the jury). 
Q. Will you file that as your Exhibit No. 5 f 
A. Yes, sir. 
Note: Marked ·and filed as Exhibit No. 5. 
Q. You have h~sti:fied that they never shipped that car 0f 
peanuts to you. Did they give any excuse why they wouldn't 
ship itY ' 
A. Other than that they were holding it pending the de-
livery of the four other cars of peanuts whicl1 we ·had pur-
chased. 
Q. Now, that letter was sent by air mail, wasn't it? 
A. Yes, sir. 
Q. Was it unusual in your dealing with l\faclin Company 
to send letters air mail! -
A. No, sir; it was not. 
.T. H. Maclin Pea.nut Co. v. Pretlow & Co. -S7 
A. B. Corcoran. 
Q. Is that the telegram you got in reply, in answer, to your 
request made in your letter of :May 16th Y 
page 41 } A. Yes, sir; that is the telegram. ~ -
Q. Will you read that telegram to the jury? 
A. Yes, sir. (Read telegram later filed as Exhibit No. 6). 
Q. ·what date was thaU 
A. May 21, 19~5. 
Q. That was a telegram in answer to your air mail letter 
of May 16th 7 
A. Yes, sir. 
Q. ,vm you file that as your Exhibit No. 67 
A. Yes, sir. 
Note: Marked and filed as Exhibit No. 6. 
Q. Mr. _Corcoran, did Mr. Pretlow's death have anything 
to do with your not ordering out this car bought December 
18th hef ore May 16th? 
A. Yes, sir. 
Mr. Bohannan: I object. That is improper,-_it is imma-
terial. . 
The Court: Objection sustained. 
Mr. Beale: If Your Honor, please. The defendant has 
sought to set up in his plea of sPtoff other and sundry rea-
sons why tl1is plaintiff didn't order out this car and other 
car loads of pea.nuts, and I think under the ruling of the cases 
in Virginia it is perfectly prop~r evidence. It does not only 
explain why this car w·asn 't ordered out, but also that it 
was the intention of tl1e plaintiff to order out this 
l)ag·e 42 ~ car and any ot]1er Cfll'S that it had purchased. 
The Court: I sustain the obj~ction at this time. 
If after the defendant puts on his evidence I feel it proper 
I will let you put it in at that time. But at this time I sustain 
tho ob:iection. 
Mr. Beale: I note an exception on the grounds stated. 
Q. After receiving this telegram did you ever thereafter 
make any other request fol' the sl1ipment of that ear or pea-
nuts? 
A. Yes, I did. 
Q. (Handin~: witness letter) Diel yon send that letter to 
:Maclin Company f 
A. .Yes, I did. 
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Q. That is a ~opy of the letter you sent? 
A. Yes, this is a copy of it. 
Q. ,vrn you read that letter to the juryf 
A. Yes, sir. (Read letter later marked as Exhibit. No. 7). 
Q. Between May 16th and August 28th did Maclin ever of-
fer to, insist upon or suggest that you orcl()r out or give shirJ-
ping· instructions as to the shipment of this one car tllat you 
had paid for on December 18th 1 
A. No, sir. In fact, he said he could not sl1ip it until after 
the others were cleaned up. 
Q. Was it that statement that kept you from specifically 
ordering it to be shippecH 
A. Yes, it was. I Imel money tied up in this car 
page 43 ~ which I could haYe liquidated to pay for the others. 
Q. Will you file this letter as yom· Exhibit No. 7 f 
A. Yes, sir. 
Note: :Marked and filed as Exllibit No. 7. 
Q. Now, at the date tliat you sent this last Jetter to Maclin 
and Comp~ny, bad you had any notice from l\faclin and Com-
pany at the time you wrote and mailed that letter that he had 
undertaken to seH that. ca1-: load of peanuts? 
A. No, sir; I did not. 
Q. Diel you on Angust 26tl1, 1935, or at any other elate au-
thorize or consent to the defendant in this case selling for 
you or on your account that car load of peanuts they had on 
stora.g·e for yon for which you had pnicl at. any given pricC'. 
or at a. price which they might determine to take for thetn 1 
A. No, sir; never did. · 
Q. Counsel in llis opening statement referred to a tele-
phone conversation held on .Angu~t. 26th, 1935,-.Was there 
anything in that conversation whirh pertained or gave con-
sent or assent upon your part tllat Maclin and Company could 
sell this ca,1· of peanuts that you had on storage 1 
A. No, sir. 
Q. vVas any particular reference in that conversation to 
the car of peanuts tJiat you had on stomp;e f 
A. No, sir; there waR no reference made. 
Q. Have you made demand upon t11e clofenclant in this case 
to return the money that you paid them for this car load of 
peanuts 1 
page 44 ~ A. Yes, sir; we lrnve. 
Q. And have they refused .to r(\turn it? 
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A. Yes, sir; they have. 
Q. Their failure to return it is the basis of this action 7 
A. Yes, sir. 
Mr. Beale: If Your Honor, please. I wonld like at this 
time to introduce in evidence the Rules of the Southeastern 
Peanut Association as being· a part of the contracts that have 
already been filed, a part. of the sales contracts, made by ref-
erence thereto, the right of introduc.tion being based upon an 
agTcemcnt with Mr. Bohannan. So, as I understand it, thero 
is no objection based upon them being the correct Rules and 
the introduction of them ns snch so far as any special witn~ss 
to identify them as such. 
So I consider thati it is not necessary to have a witness to 
offer these Rules in evidence, and that they arc subject now 
to introduction just as if J\fr. Corcoran ]md testified they were 
the correct Rules, subject, of cour~e, to the objection that 
thcv are not entitled to he introclneed even thou~rh we had a 
witness here to testify that they were the correct Rules of the 
Southeastern Peam1t Association. 
pag·e 45 ~ Mr. Bohannan: Plrase Your Honor, I object to 
the introduction of tho Rules. Reference has been 
made several times ''hv consent of counsel'' to the introduc-
tion. I think I had better read mv letter to Mr. Beale so 
t11at you can g·ct it perfectly clear i11 your mind just exactly 
what we agreed to: (Tlw Jetter was read to the Court). 
I made no objection nt that time to the form or the method 
by whi~h they arc to be introduced, by affidavit or deposition. 
I do object to the Rules themselves at not being- pertinent in 
this case for this rea~on : The notice of motion in this east? 
is very briefly drawn, and it sets out four things. (The mat-
ter was ar~;ued, and the notice of motion in part read). 
Now, we say that with thnt pleading standing here in this 
case, that the Rules themselves would not be applicahle be-
cause there is no breuch of the Rul0~ alleged in the plead-
ings. 
Th(_} Court: N otieP of motiorn;; are presumPd to he drawn 
by the parties. And. w ]1ile it rnig·ht have been better if the 
notice of motion had r,~ferred to these Rules, yet the Court 
doesn't feel that the defendant is taken hv an~r surprise. The 
sale and purehase of the peanuts was, of course. 
page 46 }- on a contract. Tlmt contract has been introduced. 
The defendant had a copy of the sales contract, 
and tlrn plaintiff had H copy of its purcliase contract. In both 
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contracts these Rules are referred to. In the one signed l)y 
J olm H. Maclin Peanut Company, which has been introduced 
as Exhibit No. 1, it says under the l1ead of conditions: "Rules 
of the Southeastern Peanut Association.'' 
Consequently the Court does not feel the defendant is taken 
by a.ny surprise in the introduction of these Rules, and since 
it is a paper referred to in the contract signed by the defend-
ant the Court feels that at tllis Hme thr. Rules are proper evi-
dence. The Court overrules the objection of the defendant 
and admits the Rules to be introduced as evidence at this time 
subject to bei~g- excluded later if the Court feels hereafter 
that they should be excluded. 
Mr. Bohannan: The defendant excepts and reserves the 
right to move for the exclusion of the Rules later on the 
ground, among others, that even if the Rules are applicable 
they have been waived by tl1e parties. 
Mr. Beale: \Ve introduce them as Exhibit No. 8. 
Note : Marked and filed as Exhibit No. 8. 
page 47 ~ CROSS EXAMINATION. 
Bv Mr. Bohannan: 
· Q. Mr. Corcoran, did I understand you to say no demand 
was made hy Mr. Maclin of you to take the December car out 
of storage? · 
A. No, tl1ere was no demand made to me unless the other 
cars were shipped. 
Q. Have you the original of a letter dated May 1, 1935, from 
John H. Maclin Peanut Company, Incorporated, to Pretlow 
& Company, Incorporated, New York, if .so, I call for the in-
troduction of same t · 
A. (A letter was handed to Mr. Bohannan). 
Q. I show you a letter dated May 1, 1985, wbirh has been 
produced from your counsel's file Rigned .John H. Maclin 
P~anut Company, Incorporated, and addressed to Pretlow & 
Company, Incorporated, New York, and .ask you if. your com-
pany received that letter from Maclin Company? 
A. Yes, sir; we did. 
Mr. Bohannan: Ma.y I read that to the jury? 
(Read to the jury). 
.T. H: Maclin Peanut ·Co. v. Pretlow & Co. 61 
.A. B. Corcoran. 
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Q. V.,T asn 't that letter an offer to ship that car of peanuts 
to you with the statement to you it was costing them money 
to hold it on storage? 
A. Yes, provided we ordered out the other four cars. 
Q. Where is tbat in that letter? Point it out to the jury 
or to me. 
page 48 } A. It says that they have these peanuts already 
shelled,-it is costing them so·much to ship these-
peanuts-
Q. Or to hold them? 
A. To hold the peanuts. ""\Ve will ship two cars next week 
and three cars the following week.'' 
Q. Did they say anywhere in that letter they were holding 
that car and would not ship it, the December car, until you 
took the other ca.rs out Y 
A. Not them; no, sir. 
Q. In any letter until the 16th of May? 
A. They did not, sir. · 
Mr. Bohannan: Tba.t letter is marked Exhibit No. 9. 
Q. Diehl 't. Mr. Maclin see you in New York in April, 1935, 
on Good Friday of that year, whfoh was the latter· part of 
tl1e month? 
A. What day? 
Q. April, 1935? 
A. On good Friday? 
Q. Yes. 
A. No. It wasn't on Good Friday, because on Good Friday 
I wasn't in the office. . 
Q. Let's f org·et Good Friday. Did he see you sometime. 
after the middle of April in New York and discuss with you 
the deliverv of tl1ese peanuts! 
A. I believe l1e did. 
Q. Didn't he tell yon at that time that he was ready to ship 
these neanutR to von? 
page 49 ~ A. He cl.id. · 
· Q. Now, did I understand you to say no demand 
was made on Mr. Maclin to ship tl1is De·cemher car of peanuts 
from the 16th day of ]\fay until the 28th day of August, is that 
righH , 
A. Why certainly there ,,,.as a demand made. I made it on 
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the 16th of !fay, and I1e told me positively at the time that 
he would not ship it. Therefore there was no reason for 
Ireeping· on demanding it when I knew he wouldn't ship it. 
Q. So to come back to my quest.ion, there was no demand 
made between tlle 16th of May and tbe 2~tl1 of August¥ 
A. No, sir ; tllcre was not. 
Q. And the reason that you did not order ont these peanuts 
and make demand for the shipment was that 1\fr. Maclin re-
fused to ship tlle December peanuts until you had paid for the 
April pea.nuts, is that right f 
A. I didn't g·et tba t. ·what did you ::my f 
Q. Read the question. (Tho question was read to the wit-
ness). 
A. No, sir; it is not right. 
Q. It is not rightt 
A. No, sir. 
Q. ·what is the reason you dicln 't order them out for three 
months and a halff 
A. One reason was, because he wouldn't ship the one car, 
which we could not liquidate. Re insisted on shipping the en-
tire contract on a bill of lading basis, and at the 
page 50 ~ time we did not have sufficient funds to take that 
contract as he wanted to sbjp it. 
Q. Didn't your contract provide for an order providing 
hill of lading basis? 
A. Yes, sir; one car. 
Q. ·what was the provision as to the April cars? 
A. The April c.a.rs-That is the two cars for Ap1·iH 
Q . .Yes. Wasn't this car of peanuts which was sold on 
1F'ebruary 4th to be delivered on the first half of April, sold 
net cash arrival draft with bill of lading attached allowing 
inspection upon arrival? 
A. That is rigllt. 
Q. Well, Mr. Maclin wasn't r.hanging the terms of that con-
tract when he demanded tlmt they sl10nld be paid for in that 
manner, was he 1 
A. No, sir. 
Q. I show you a sales contract on the stationery of ~John 
H. Maclin Peanut Company dated February 4th relating to 
· two cars of 30,000 pounds ea<>h and ask if that is a copy or 
t.he sales contract accepted by Prellow and Company with 
regard to those peanuts f 
Mr. Beale: I object, if Your Honor, 11Iease, to the introduc-
tion of the contract in question, upon the grounds t}rnt t11e 
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contract has been introduced here through the R.ules of the 
Southeastern Pean1.1t Association and it provides 
page 5] ~ that the sale of each cnr of peanuts will be a sepa-
rate and distinct contrac.t. Upon the further 
ground, that the contract as introduced shows a complete 
method whereby the handling of those peanuts shall be taken 
care of in case of failure to pny by the buyer, or failure to 
deliver lw the seller. 
And further because the introduction of this contract is in 
support of the plea of setoff ! whieh lia8 been filed in this case. 
and that the plea of setoff is not proper in tllat it sets up 
a matter which is cover~d by the contract, the method in 
which any damages set forth in those proposed contracts to 
be introducecl1 is to be taken care of; and further on account 
of the fact that the set.off shows upon its face the claim is 
based upon unliquidated damages. And further because the 
plea of setoff showR that the bm:is of that plea is such a claim 
as cannot support a plea in assumpsit, which is necessary 
in cases where setoffs arc allowed. 
The Court: The objection is overruled. Go ::1head. 
Mr. Beale: I note an. exception on the grounds stated. 
Q. Answer the question, please sir. 
A. Yes, it is. 
l\fr. Bohannan: I desire to introduce that and have it 
marked. 
page 52 ~ Note: Contract marknl and fi]ed ns Exhibit 
No.1.0. 
Mr. Beale: Mav it be understood, if Your Honor, please, 
to all the same other contractr .. I make the same objection, 
for the same reasons, and make the same exceptions 1 
The Court : Yes. 
Q. I show you a confirmation of purchase of these two cars 
on the stationery of Pretlow & Company, Incorporated, dated 
February 4, rn:~5, and ask if that iR signf.'.ld by Pretlow & Com-
panyf 
A. Yes, sir; it is. 
Mr. Bohannan: I desire to introduce this and have it 
marked properly. 
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Note: Confirmation of purchase marked and filed as Ex-
hibit No. 11. 
Q. I show you a confirmation of purchase of two cars of 
peanuts under date. of February 16th on the stationery of 
Pretlow & Company, Incorporated, and signed by Pretlow 
& Company and by John H. Maclin Peanut Company, and 
ask you if that is a contract with reference to the sale of an-
other two cars purchased in February, 1935? 
A. Yes, sir. 
Mr. Bohannan: I desire to file that. 
Note: · Confirmation of purchase marked and filed as Ex-
hibit No. 12. 
Q. Now, Mr. Corcoran, the first of the sale of the cars of 
, , the part of peanuts in December, this car of pea-
page 53 ~ nuts was first sold over the telephone by Thomas 
Maclin to yon, was it not Y 
A. Not to me, sir. 
Q. Who took it? 
A. Mr. Pretlow. 
· Q. Now, under the contract that shipment was to be made 
tl1e week of December 24th, is that right1 
A. No, sir; it was not. 
Q. ·wen, let's see. I show yo1~ a paper whicl1 has already 
been introduced in evidence in this case as your own Ex-
hibit No. 1 and ask you to look under tl1e title ''Shipment'' 
and read to the jury wl1en that shipment was to be made? 
A. ''"\Veek of December 24th, 1934.'' 
Q. Why did you say tliat was not the time of shipment? 
A. Because it is not according to the terms of our contract 
to him. -
Q. Didn't you sign that contract whic.h you have in your 
hand? 
A. No, sir. 
Q. Isn't it signed by Pretlow & Company? 
A. It is. 
Q. Do you renounce your signature and say you clidn 't ba:ve 
the rig-ht to si,2.·11 it? 
A. No, sir. 
Q. Then it is binding upon your <'Ompany, isn't it Y 
A. Yes, sir; it is. 
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page 54 } Q. Tl1en it is binding upon company, and your 
company did agree to accept these peanuts during 
the week of December 24th, did it noU 
A. Y cs, sir; on that contract. 
Q. You introduced that contract in evidence as your Ex-
hibit No. 1? 
· A. It was a controversy as to the two contracts. 
Q. I say, you introduced that contract in evidence as your 
Exhibit No. 1. didn't you? · 
A. Yes, sir: our contract. . 
Q. Now, did your company, so far as you know, give any 
shipping- instructions with regard to this December car prior 
to tbe week of December 24t11 Y 
A. Give any what? 
Q. Read the question. (The question was read to the wit-
ness). 
A. No, sir ; we did not. 
Q. When was the first time that you gave any shipping 
instructions as to this car? • 
A. I believe the first time to my recollection is the time 
I ordered it out and they refused to ship. · 
Q. Tl1at was in May, was it not? 
A. Yes, sir. 
Q. Now, do you know what the market was in May at the 
time vou ordered this car out? 
A. ·No, sir; I do not. 
Q. I believe you have introduced in evidence 
page 55 } here a tele~:ram dated M:ay 21st from Maclin Com-
pany. Did >rou reply to tliat telegram in which 
Maclin Company said that "We cannot ship the car referred 
to in your letter of l\fay 16th until yon aMept and pay for 
the four -ca.rs''? 
A. ·why, unless it is in our file I don't believe ·so. 
Q. Will you examine your file and say whether or not you 
did reply to that telegram? 
Mr. Beale: What date? 
l\ilr. Bohmma.n: Exhibit No. 6, May 21, 19'35. 
The Court: Read the question to the witness. 
Q. ( Question read). 
A. No. sir; we did not. 
Q. I show you a letter dated :May 31st, 1935, on the sta-
tionery of Pret1ow & Company, Incorporated, and ask if you 
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dictated and signed that letter and whether it was mailed to 
Maclin ·Company? 
A. Yes, sir. T4at is my signature. 
Mr. Bohannan: I desire to introduce t11at and read it to 
thP. jury at this time. (Read letter to tl1e jury). 
Note: The same letter is marked and filed as Exhibit No. 
13. 
Q. Now, when you got tllat telegram on tbe 21st of )fay 
in which Maclin said be was11 't goiiip; to ship those peanuts 
to you, why didn't yon reply to that telegram immediately 
and demand shipment 1 
page 56 ~ A. What was the sense in demanding shipment 
when lrn told us he wouldn't do it f He had us in 
a position we couldn't do anything. 
·Q. That was your reason, then, w::ts it 1 
A. Yes. And I kw~w I eouldn 't order it out and pay for 
the four cars, so what was the sense in it. 
Q. Then you consented to his not shipping them because 
you were not able to pfly for the four cars f 
A. I had no alternative. 
Q. Now, let's look at this l~Her. ''We thougllt perhaps you 
would cooperate with us and ship this car per our instruc-
tions as we advised yon over thP- telephone we we1c 
trying to get sl1ipping instructions on the other four cars 
that we have in Virginia tliat we Jrnve sold, hut we were nn-
able to do so." Was there anything· in the eontract of pur-
clmse and sale of any of these peanuts which made the ac-
r.eptance of the peanuts by your company dependent upon 
your ability_ to get iirntructions from your buyers 1 
A. None whatsoever. 
Q. Then why did you inject that into tllis contract, or at-
tempt to inject. it into the contract with Maclin Company? 
A. Well, we just W(}re giving him a plausible reason why 
we couldn't do it. 
Q. Do you think that is a plausible 1·eason why a man 
doesn't accept and pay for peanuts, bemrnse he can't sell them 
himself? 
A. Whv certainlv. 
page 57 ~ Q. ''We have today again asked the buyer for 
shipping instructions and we have not received 
them.'' So you were waiting until you had received ship-
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ping instructions from your buyer before you accepted and 
paid for the peanuts that you had purchased from Maclin 
Company, is that correcU 
A. Yes·, sir. 
Q. Now, you make this proposition: '' You will return to 
us a check for the same amount · which we sent you on the 
car of No. 1 Spanish whicl~ you are holding for us and you 
can cancel the four cars-" Do you know what the market 
was on the 31st of May? 
A. No, I do not, sir. 
Q. Don't you know that the market had declined from 
what it was at the time you purchased those. four cars? 
A. Perhaps it did. I don't remember offhand. 
Q. Would you expect a man then who had a contract with 
you for the sale of peanuts and at nine and three-quarters 
and nine and seven-eighths to cancel that contract and let 
you buy back the peanuts later on the declining markeU 
A. How did he know the market was going· down,-was go-
ing· to continue to decline Y 
Q. You answer my questions. I ask you if you would ex-
pect a man to do that on a declining market? 
A. No, sir; not on a declining market. 
Q. But yet that is what you asked him to do, 
page 58 ~ didn't you? · 
A. I asked him to cancel them. He didn't re-
ply to it giving any further proposition. 
Q. You asked him to cancel the four cars and you said ''We 
will repurchase four cars when we get shipping instructions'', 
is that rightf 
A. That is right. 
Q. And the market was declining at that time, wasn't it 1 
A. I assume so, because you told me it was. I have no 
rccolleetion of it. 
Q. I ask you if it wasn'U 
A. I don't remember that. 
Q. Now, you say this: '' \f\T e want you to understand that 
it has never been our intention to make contracts which we 
do not accept and we believe our record over the past 15 years 
will bear this out.'' ·what does that mean! 
A. It means we ·have been purchasing peanuts from John 
H. Maclin Peanut Company for the same period we were 
in business and° never have we refused to take, 01' he refused 
to deliver, any contracts to us. 
Q. Before this? 
A. Before this. 
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Q. Now, have you a letter in your file dated June 4, 1935, 
addressed to you and signed John H. Maclin Peanut Com-
pany, Incorporated, if so I call for the introduction of the 
same. 
A. (Letter was handed to counsel.) 
page 59 ~ Q. I show you a letter dated June 4, 1935, ad-
dressed to Pretlow & Company, New York, N. Y., 
and sig·ned John H. Maclin Peanut Company, Incorporated, 
and I ask if your company received the original of this let-
ter which I now hand you? 
A. Yes, sir; we received that. 
Mr. Bohannan: I desire to file that as Exhibit 14. 
Note: (Letter marked and filed as Exhibit No. 14.) 
Mr. Bohannan: Now r will read it to the jury. 
(Letter Exhibit No. 14 read to the jury.) 
Q. Now, did you or your company reply to that letter? 
A. If it is in our file we did, sir. 
Q. Will you examine your file and see whether or not you 
replied to that letter? 
A. No, sir ; we did not. 
Q. Now, did you make any further request after that date 
for the shipment of the December car until that letter which 
you sent her.e after the peanuts had been sold? 
A. No, sir; we made no request whatsoever for it. 
Q. Now, I ask for the production of the origin~! of a letter 
dated Aug-ust 6, 1935, to Pretlow & Company of New York, 
signed by John H. Maclin Pea~ut Company. 
A. (Letter handed counsel.) 
Q. Was that received at the office of your company? 
A. Yes, sir; it was. 
l\fr. Bohannan: I desire to file that as Exhibit No. 15. 
page 60 ~ Note : Letter marked and filed as Exhibit No. 15. 
l\fr. Bohannan: This letter is on the stationery of John 
. IL Maclin Peanut Company7 dated Aug·ust 6, 1935, addressed 
to Pretlow & Company, Incorporated, New York City, and 
reads as follows : 
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{Reading letter.) 
Q. Do you recall that phone conversation between your of-
fice and Mr. l\faclin¥ 
A. Yes, I do .. 
Q. What ·did you ask him to do, purchase those peanuts! 
A. I asked him to repurchase the peanuts at the market 
price and charge us for the diff€rence that day. He refused 
to do that saying that he didn't want to purchase them that 
day. Then I authorized him to sell them to a buyer. provided 
he first made us acquainted with any offers for our ap-
proval. 
Q. So you did authorize him to sell those peanuts Y 
A. Subject to our approval. 
Q. Are you familiar with the Rules · of the Southeastern 
Peanut Association t 
A. Yes. 
Q. Mr. Maclin says in here that "We can try to sell these 
peanuts for you at around seven and three-quarter cents, 
submitting any offers we may have to you before closing the 
sale,-~' Did you reply to this letter of August 6th? 
A.. Unless it is in the file there. (Looking in file and hand-
ing letter to counsel.) ' 
pag·e 61 ~ Q. I show you a letter dated August 7th on your 
stationery addressed to Maclin .Company and ask 
you if that was signed by you? 
A. Yes, sir; that is my signature. 
Mr. Bohannan: I desire to introduce that. 
Note: Letter marked and filed as Exhibit No. 16, and read 
to the jury by l\fr. Bohannan. 
Q. So at that time your reason for not taking these pea-
nuts was that you had received no instructions from your 
buyer, isn't that true? 
A. That is true. 
Q. Now, with reference to the four cars of peanuts which 
were purchased by your company: You told Mr. Maclin 
that in the latter part of April you didn't need those peanuts, 
didn't vou 1 · 
A. Yes, we did. 
Q. I show you a letter on your stationery dated April 29th 
and ask vou if vou wrote that letter? 
.A. That is my signature; yes, sir. 
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Mr. B.ohanuan: I desire to file that .. 
Note: (Letter marked and filed as Exhibit No. 17, and 
read to the jury by Mr. Bohannan.) 
Q. Now, you had purchased those peanuts for delivery the 
fhst half of April, had you not f 
A. Yes, sir. 
Q. And on the next to the last day of April you 
page 62 ~- wrote him that you didn't need them °l 
A. That is right, sir. 
Q. And the reason you didn't need them at that time was 
that you were not able to find a buyer for them who was ready 
to give you shipping instructions t 
A. And we could not pay for them. 
Q. And you could not pay for them f 
A. Not at that time. 
Q. So you had purcbaseq peanuts for delivery in April 
and on the 29th of April you were not in a position in which 
you could meet your obligations 1 · 
A. You must remember that in the meantime Mr. Pretlow 
had died on April 21st and the corporation was not in its 
workable condition at the time because he was the sole owner 
of the corporation, and the corporation had to go into his 
estate to have its matters straightened out. 
Q. That is regrettable, but the fact. is for that reason or 
some other you could not pay for the peanuts the latter part 
of April? 
A. "\Ve could not, sir. 
Q. vVas that the reason that yon said you didn't need them? 
A. Both reasons. 
Q. Now, to g·et the thing in the sequence we want it: After 
that letter of April 29th Maclin wrote you the letter of May 
1st which has already been introduced, is that correct, which 
is Exhibit No. 9¥ 
A. Yes. 
page 63 ~ Q. Which refers expressly to· the letter of April 
29tht 
.A. Yes, sir. 
Q. Now, I want to intl'o<luce the origfoal of a letter from 
your company dated May 2nd to John H. Maclin Peanut Com-
pany and I show you that letter and ask you if that is your 
letterf 
A. That is my signature, yes. 
Q. I desire to have you introduce that. 
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A. Yes, sir. 
Note: Marked and filed as Exhibit No. 18, and read to the 
jury by Mr. Bohannan. 
Q. Now, Pretlow & Company was an incorporated concern, 
was it noU 
A. Yes, sir. 
Q. Mr. Pretlow's death didn't dissolve any partnership or 
destroy the corporation, did it 1 
A. It did to a certain extent,-he was the sole owner of 
the corporation, and his estate was placed in trust. We had 
to get certain legal actions there to have an administratrix 
appointed, etc., before ,ve could continue the corporation. 
Q. You mean that you couldn't continue the operation of 
a corporation until you had had an administrator appointed 
for the stockholders 1 
A. He was the sole stockholder. 
Q. Are you quite sure that that is the law of New York7 
A. That is what they told me. We had peanuts 
page 64- ~ on the docks at the time, and we could not move 
them m1til certain forms bad been filled out and 
sent through before we could even move them. 
Q. All rig-ht, sir. Now you say in this letter: '' At the 
present time we have nothing definite as to when this will 
be. However, if you feel you do not wish to string· along 
with us-" ,¥hat do you mean by that, 'string along with 
us'? 
A. Exactly what it says and implies. I mean if he really 
wanted to be reasonable about it and wait until we have 
something· definite that we will do whatever is reasonable. 
Q. You were stringing along with Maclin and you wanted 
Maclin to string along with you? · 
A. They have been stringing along for 15 years. 
Q . .Not on this contract f 
A. No, but on others. 
Q. You know what the market was on :May 2nd? 
A. No, sir; I do not. 
Q. Now, sometime in July you requested Maclin to ship 
one of the four cars for April delivery, did you not? 
A. Yes, sir; I did. 
Q. And that car was promptly shipped"? 
A. Yes, sir. 
Q. Bill of lading attached V 
A. Yes, sir. 
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Q. I show you a letter dated August 22nd, 1935, 
page 65 r addressed to your company and signed John H. 
Maclin Peanut Company, Incorporated, and ask 
if that was recej.ved by your companyt 
A. Yes, sir ; it was. 
:Mr. Bohannan: I desire to introduce that. 
Note: Marked and filed as Exhibit rN o. 19, and read to the 
jury by Mr. Bohannan. 
Q. Did you make any reply to that letter 1 
A. We have no letter in the file. 
Q. So far as you know there was no reply to that letter 
in which he was asking· for shipping instructions and some-
thing definite? 
· A. No, sir. 
Q. ·why didn't you reply to the letter 1 
A. I don't recall offhand why we didn't. 
Q. Now, then on August 28th, six days after the receipt 
of that letter, you were notified, were you not, that the four 
cars of Spanish had been sold f 
A. By telegram. 
Q. By telegram? 
A. Yes, sir. 
Q. I call for the original of that letter. 
A. (Paper handed to counsel.) 
Q. I show you a telegram addressed to Pretlow & Com-
pany, signed John H. Maclin Peanut Company, dated August 
28, 1935, 3 :26 P. l\L, and ask if you received this telegram? 
A. Yes, we did, sir. 
page 66 r Mr. Bohannan: I ask it be filed. 
Note: Marked and filed as Exhibit No. 20, and read to th~ 
jury by Mr. Bohannan. 
Q. What time was that telegram received at your office, 
].\fr. Corcoran? 
A. I have no idea, sir. I don't receive telegrams from the 
office myself. -
Q. You don't know when it was received at your office? 
A. I know it was received there, but I don't know when. 
Q. You don't" know when f 
A. No, sir. 
• 
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Q. ·wm you state what time that telegram was received at 
the branch office of the telegraph company on Franklin 
Street, New York, as indicated by the notation on the tele-
gram itself? 
A. 3:26. 
Q. How long does it take a telegram to get from that office 
to vour house? 
A. I don't know. You will have to ask the telegraph com ... 
pany about that. 
By the Court-: 
Q. How far is it from the telegraph office to your place of 
business? 
A. Oh, about a half a block. 
The Court: The jury c.an draw their conclusions as to how 
long it will take. 
page 67 ~ By l\lr. Bohannan: (Continued) 
Q. When did that telegram come to your atten-
tion? 
A. About five o'clock on the date. 
Q. It was received at the Franklin Street Branch of the 
,Vestern Union at 3 :26, is that righU 
A. May I offer a suggestion. 3 :26 is standard time in 
.August in New York. We are on daylight saving time. 
Q. But the Post Office still runs on standard, doesn't it? 
A. Oh, yes. 
Q. Now, when you say five o'clock are you talking about 
New York standard, or New York time? 
A. New York time. 
Q. Four o'clock, then, it was brought to your attention 
standard time, is that right? 
A. Standard time; yes, sir. 
Q. It bad been there, then, probably half an hour before 
you saw it, is that right? 
A. Probably. ' 
Q. Then you wrote a letter, I believe·, on that same date, 
which has been introduced in evidence here- Has that been 
introduced t 
A. ,No, it has not. Yes, I believe that has been introduced. 
Q. You wrote that letter didn't you, Mr. Corcoran? 
A. Yes, sir. 
Q. In that letter you gave directions for shipping the four 
cars? 
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page 68 ~ Q. What time was that letter mailed, do you 
know1 
A. No, sir; I do not. 
Mr. Bohannan: I desire to introduce the original of this 
letter. And there is attached thereto an envelope. 
Note: Letter and envelope marked and filed as Exhibit 
No. 21. 
Q. :M:r. Corcoran, I show you the original of the letter of 
August 28th from your company, a carbon of which has al-
ready been introduced, and attached thereto is an envelope 
in the left-hand upper corner of vd1ich is '' Pretlow & Com-
pany, 100 Hudson Street, New York, .N. Y., and I desire to 
ask you whether or not that is one of the envelopes then used 
by your company, and whether or not the letter of August 
28th was mailed in that envelope? 
A. Well, it is one of our envelopes, and I assume it was 
mailed there. 
Q. What is the postmark on that letter? 
A. August 28th, 6 :00 P. l\L 
Q. So assuming that the telegram from Maclin came into 
your office around 3 :30 that letter was not posted until six, 
and both of those are standard time, is that right f 
A. I don't know about the Post Office being· standard time. 
If it is, it is so. But I am not familiar with that. I know 
the telegraph company is on standard time. 
Q. Don't you know that the Post Office in New 
page 69 ~ York City and every city where they have daylight 
saving- time is run on standard? 
.A.. ·No, I do not. 
Mr. Beale: If Your Honor, please. I think Mr. Bohannan 
didn't intend in a sense to put words in the witness' mouth 
in saying 3 :30 instead of 4 :30. 
Mr. Bohannan: 4:30 New York time. 
The Court: 4:30 daylight saving is what that telegram 
refers to. Left. here marked 3 :2.l :Standard. Arrived in New 
York, according to that, New York daylight saving· time. 
Q. It is true, as a matter of fact, that Maclin Company 
had been trying for four months to get shipping instructions 
for these peanuts f 
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A. Yes, sir. 
Q. And on the yery day that he sold them you gave him 
shipping instructions f 
A. Yes, sir. 
Q. Isn't that a strange coincidence? 
A. Perhaps it is, but that is the way it was. 
Q. This letter you sent him was sent air mail? 
A. Yes. 
Q. Why did you send it air mail? 
A. No particular reason for it other than he called me up 
on the telephone the day before, or one day before that, and 
told me that he wanted shipping instructions and it 
page 70 ~ so happened that at the time I mailed that letter 
I had Mrs. Pretlow in the office with me, and she 
agreed to advance the corporation some money, which it still 
owes her, to pay for those peanuts. 
Q. ,v ell now·, this letter was dated on the 28th, and when 
was the first shipment to be made in accordance with the 
terms of that? 
A. One car on Saturday, August 31st. 
Q. "\Vas it necessary to send it by air mail in order to ad-
vise a man that the first shipment was to be three days after 
the date of the letter? 
A. No, sir. But he was so insistent on instructions I wanted 
him tO' I1ave them. I told him in good faith I was daily try-
ing to get him instructions. 
Q. Why dicln 't you sell them before that date? 
A. vVhy didn't I sell them t 
Q. Yes: 
A. Because I couldn't pay for them before the date. 
Q. So you admit, then, the inability of your concern, a::: 
late as the date of that letter, August 28th, to pay for the 
peanuts which you had 11urchased for April delivery, is that 
right~ 
A. Yes, sir; pay for them on the basis that he put on the 
contract. 
Q. You weren't expecting to pay for them any other way 1 
A. He could have shipped the other two cars to 
page 71 ~ us on the net ten days basis any time he felt like 
it. and I could have disposed of them. We were a 
perfedly solvent corporation. He surprised me, he wasn't 
going- to ship them unless we paid for them. 
Q. Now, on the same date of that telegram John II. Maclin 
Peanut Company confirmed that by a letter, did they not, 
and I ask for the original of that. 
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A. (Handed to counsel.) 
Q. I show you a letter on the stationery of John H. Maclin 
Peanut Company to Pretlow & Company and signed by the 
Maclin Company and ask you if that was received? 
A. Yes, sir; it was. 
Mr. Bohannan: I desire to file it. 
Note : Marked and filed as Exhibit No. 22, and read to the 
jury by Mr. Bohannan. 
Q. Are you prepared to say those prices quoted in that let-
ter were not the market at that time? 
A. No, sir; not unless I look it up. 
Q. Have you looked it up to confirm and see whether or 
not they are the market? 
A. Not recently; no, sir. 
Q. Are you prepared to say they are not the market now, 
then? 
A. No, sir. . 
Q. Now, this letter which you wrote on August 28th, and 
which was enclosed in the envelope introduced, was dictated 
to a stenographer, was .it not? 
page 72 ~ A. Yes, sir. 
Q. Is that stenographer here today? 
A. No, sir. 
Q. Who mailed that letter? 
A. The stenographer. 
Q. And she is not here¥ 
A. No, sir. 
Q. Who actually handled that telegram when it came into 
your office? 
A. The stenographer received it. 
By the Court: 
Q. At tl1e time of the receipt of that telegram what did the 
personnel of your office consist of? 
A. Just one stenographer, sir. 
Q. And yourself Y 
A. Yes, sir. 
Q. And you were the only people in there when that-
A. We were in one office there. 
By Mr. Bohannan: (Continued) 
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Q. Now, when you got that telegram and the letter from 
Maclin, what did you do¥ 
A. I immediately sent him a telegram. 
Q. I show you a telegram dated August 29th at 8 :57 A. M. 
addressed to John H. Maclin· Peanut Company and signed 
Pretlow & Company, and ask if that was sent by 
page 73 } you 1 
A. Yes, sir; it was. 
Mr. Bohannan: I introduce that telegram. 
Note : ( Telegram marked and filed as Exhibit No. 23.) 
Q. 1Now, I show you another telegram of the same date at 
11 :20 addressed to John H. Maclin Peanut Company and 
signed by Pretlow & Company and ask if you sent that tele-
gram 1 
. A. Yes, sir ; we did. 
Mr. Bohannan: I desire to have that marked. 
Note: Telegram marked and filed as Exhibit No. 24. 
Q. Now, in the first of these telegrams, Mr. Corcoran, which 
was at 8 :57 on the morning of the 29th: ''Wire received un-
able sell at price mentioned in your wire ship per our letter 
of yesterday." Why, you knew he had already sold, didn't 
youf 
A. I didn't dictate that wire the way you believe it was 
written there. ·what happened is, I came back in the office 
at five o'clock at the same night, the night of this wire. I had 
previously dictated the instructions to the stenographer, and 
then the stenographer had in the meantime gone home. So 
the following· morning I, after reading his wire, I dictated 
the second telegTam to her. 
Q. ·what do you mean 'second teleg-ram'¥ 
A. This one here. 
Q. Did you dictate this one sent at 8 :57 on the morning of 
the 29th? 
A. It was a telegram to which it is in answer 
page 74 ~ to. 
Q. VVas there any wire received at your office 
other than the wire from Maclin dated on the 28th in which 
he advised that he had sold? 
A. Not unless it is in the file. 
Q. Please examine your file and see whether or not there 
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is any wire to which your telegTam could have referred ex-
cept the wire of the 28th advising of the sale. Can you find 
any telegram except the telegram of August 28th 1 
A. No. 
Q. Then there is no wire to which this telegram of 8 :57 
on the 29th of Aug·ust could refer except the telegram whic4 
:Maclin had sent you advising you that. he had sold those 
peanuts! 
A. I assume that is rig·ht, sir. 
Q. 1;;vhy did you say that yon arc unable to sell at tlie price 
mentioned when you knew that they had already been sold? 
A. Well, I don't understand that unless it was I didn't 
interpret it rig·ht. I interpreted it in its meaning, as he hacl 
advised me once before he would sell any peanuts he would 
advise me as to price he could sell them and it was subject 
to my approval. Apparently at first glance I took his wire 
to mean he was offering· me that price for them. 
Q. Is there any doubt in your mind as to what this tele-
gram from Maclin of the 28th means when he says ''We 
have sold four cars Spanish ones at six seven-
page 75 ~ eighths on your "contracts'' f 
A. No, it doesn't appear to be. 
Q. Can you explain why it should have appeared to you on 
the next morning that he was offering them to you at that 
price, or something of that kind t 
A. No. But that is probably what I interpreted it as, be-
cause he had agre.ed previously to make any offers of sale of 
those peanuts to me before they were sold. 
Q. 'Now, let's see. On the same day, about two hours and 
a half later, another telegram went out of your office. Did 
you dictate that? 
A. Yes, sir ; I did. 
Q. That was dated Aug11st 29th, 11 :20, addressed to ,John 
H. Maclin Peanut Company: '' Answering our letter mailed 
you before we received your wire you have no right to sell 
these peanuts unless we agree or refuse to accept you had 
privilege of shipping· them to New York you did not do this 
also you sold car that we had stored in Virginia and paid 
for we do not recognize this sale insist you ship peanuts per 
our letter." 
Well now, why didn't you in the first telegram that 
you sent that morning- when you got back to the office say 
something· about the fact that that letter of the 28th was 
mailed before you received that wiref You said it in the sec-
ond telegram,-why didn't you say it in the first? 
J. H. Maclin Peanut Co. v. Pretlow & Co. 79 
.A.. B. Corcoran. 
A. I don't understand why I didn't say it. There 
page 76 ~ is no reason why I didn't say it. I just didn't say 
it. 
Q~- Well, wouldn't it natm~ally have occurred to you if that 
letter had been mailed before the telegram was received that 
that would be the first thing you w·ould have thought of and 
said to Maclin when you sent him a telegram? 
A. No, I don't think so .. I sent him a telegram within a 
few hours later, leaving· New York a few hours later, referring 
to the letter. 
Q. ·wasn't that an afterthought, Mr. Corcoran? 
A. It certainly was not, sir. 
Q. "You have no right to sell these peanuts." Didn't you 
know he had already sold the peanuts! 
A. He had no rig·ht to sell them even if he told me he sold 
them. He had no right to sell them in the manner in which 
he sold them. 
Q. But he did have a right to sell them if you agreed to it 
or refused to accept the peanuts 1 
A. That is rig·ht. 
Q. That is right, isn't iU 
A. Yes. 
Q. He also had the privilege of shipping them to New 
York if you refused to accept them, and pay for them, did 
he? 
A. Yes, sir. • 
Q. \Vas that true under the Rules of the Southeastern As-
sociation? 
A. As to what? 
page 77 ~· Q. That he had the right under those Rules 
which you refer to in this telegram? Did those 
Rules give him the rig-ht? 
A. To sell them? 
Q. Yes. 
A. Yes, sir, they did. They gave him the right to. sell them 
notifying us before they were sold. 
Q. You say here "You have no rig·ht to sell these peanuts 
unless we agree or refuse to accept". (See Ex. 24.) ·what 
do you mean by that 0? 
A. Or told him we woulcln 't take them under anv circum-
stances, which we never did. ,..,,-le never refused to' take the 
. contract as it was ,vritten. We did ask him to cancel them, 
and I told you the reasons. But we never at all asked him 
to, or told him we were not going· to take them at all. 
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Q. You were stringing along with him, were you noU 
A. In the sense, yes. 
Q . .Now, he also had the privilege instead of selling them 
of shipping them to New York, is that right¥ 
A. Yes, sir. 
Q. Is that privilege given under the Rules of the South-
eastem Peanut Association? 
A. vVhy, yes; he can ship them if he wants to. 
Q. If he had shipped them to New York how would he 
have shipped them, bill of lading attached? 
A. Yes, on a contract that called for bill of lading attached; 
and on a contract that doesn't, on the terms of the con-
tract. 
page 78 ~ Q .. Now, Mr. Corcoran, you have already stated 
here that your company was not able to pay for 
them, and you hadn't given any shipping· instructions? 
A. Yes~ 
Q. What reason did you have to think that Maclin Com-
pany was going to ship those peanuts to you bill of lading 
attached when you had kept stringing along with them and 
asking them not to ship them? 
A. I told you why, because we didn't have the money to 
pay for them on arrival. 
Q. \Veil, that is the way two of the cars were sold, were 
they notf · 
A. Yes, sir; and we accepted one on that basis. 
Q. But not the other one? 
A. But not the other one. That was the reason we didn't 
do it. 
Q. What was the reason? 
A. I just told you, we didn't have the money available to 
pay for them. . 
Q. Did you g·et a letter from Maclin Company dated Au-
g·ust 30th to which there is an attacJ-ied statement, if so I ask 
for the original of the letter and the statement. 
A. (Letter handed counsel.) 
Q. Now, Mr. Corcoran, I show you a letter with a state-
ment both dated Aug·ust 30, 1935, addressed to your com-
pany, and the letter is signed by Maclin, and ask you if you 
received this letter and statement? 
page 79 ~ A. Yes, tbey were received: 
Mr Bohannan: I desire to file the letter and the state-
ment. 
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Note: Letter filed as Exhibit No. 25, and the statement as 
Exhibit No. 26, and the two exhibits were read to the jury 
by Mr. Bohannan. 
Q. Now, in ~this statement there are how many cars of 
peanuts involved Y 
A. Four cars. 
Q. One of the cars at nine and three-quarters had already 
been shipped to you, had it noU 
A. Yes. · 
Q. So that car is eliminated from the statement, 
A. That is right, sir. 
Q. And the purchase price of those four cars is correctly 
stated, is it not? 
..A.. "Y"es, sir; it is. 
Q. And he charges you with those and credits you with 
the purchase price of the December car, and credits you with 
the sale price of the other three cars, is that right? 
A. Yes, sir. 
Q. Leaving· a balance due Maclin Company of $569.00. Now, 
that was August 30th. Did you reply to that? 
A. I don't know, unless it is in the file there. Yes, here 
is one. 
Q. Now I show you a letter on the stationery of 
page 80 ~ Pretlow & Company dated September 3rd and ask 
if that is your reply to that letter of August 30th Y 
..A.. Yes, sir. 
Mr. Bohannan: I cle$ire to have it marked as an exhibit .. 
Note: Letter marked and filed as Exhibit No. 27, and read 
to the jury. 
Q. Now, in this letter you say that under the conditions 
mentioned Maclin would have had the rig·ht to sell these, pea-
nuts, is that right 1 
A. If I approved the prices; yes, sir. . 
Q. Was that right conferred by the Rules of the South-
eastern Peanut Association f 
A. No, it was a separate understanding·. 
Q. Between you and Mr. Maclin, as you contend? 
A. That is right. 
Q. So that notwithstanding the fact that the contracts 
were made on the basis of the Rules of the Southeastern 
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Peanut Association you and l\fr. Maclin had a separate un-
derstanding- about these peanuts, didn't you? 
A. Only on that point. 
Q. But on that point you did, according to your testi-
mony! 
A. Under the Southeastern Rules he was to sell those pea-
nuts in April, 1935. · 
Q. So the Rules were waived on that point, were they noU 
A. :No, they weren't. 
Q. vVhy weren't tliey, if you had a separate contract1 
A. On that point there is no rule to waive. There 
page 81 ~ is nothing in the Rules that has anything- to do 
with that point. There is nothing waived in the 
Rules, though. The Rules don't say you can't make another 
agreement. It says in the Southeastern Peanut Association 
Rules how to make other agreements outside of these agree-
ments. 
Q. Aud so this was another agreement not co,rered by the 
Rulesf 
A. No, sir, it was not another agreement, only on that one 
point of sale. 
Q .. That one point? 
A. Yes, sir ; of sale. 
Q. Now, was there any correspondence bet.ween you after 
that date that you know of, Mr. Corcoran? 
A. Not unless we have it in the files, sir. 
Q. Well, I would like to get all the conespondence in the 
matter, and I will ask you to examine your :files and state 
to the jury whether there was any correspondence between 
your office and Mr. Maclin after tliat date? 
A. There was not then, sir. 
RE-DIRECT EXAMINATION. 
Bv Mr. Beale: 
"Q. Mr. Corcoran, Mr. Maclin knew about :Mr. Pretlow's 
death, didn't he? 
A. Yes, sir. 
pag·e 82 ~ Q. Did you receive that letter (Exhibiting let-
ter) from Mr. Maclin on April 24th? 
Mr. Bohannan: I don't see the relevancy of that letter, 
Your Honor, and I object to it. · 
Q. Did you receive that letter¥ 
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A. Yes, sir; we did. 
Mr. Bohannan: I object to the letter, Mr. Beale. 
The Court: I will let it go in. I don't see though that it 
has anything to do ,vith the case one ,vay or the other. 
Mr. Beale: I wish to introduce that. 
Note: Marked and filed as Exhibit 1No. 28, and read to the 
jury. 
Q. Did you receive this letter (Handing witness another 
letter) 1 
A. Yes, sir; we did. 
Mr. Beale: ·w· e wish to have that marked as an exhibit. 
Note: Letter marked and :filed as Exhibit No. 29. 
Q. You received it with the memorandum attached 1 
A. Yes, sir. 
Q. Dated the same date, g'iving you quotations? 
A. Yes, sir. 
Note: Exhibit No. 29 read to the jury. 
Mr. Beale: I ask for the production of the original letter-
of July 11, 1935, from Pretlow & Company to Mac-
page 83 ~ lin Company. 
Mr. Bohannan: Here it is. 
Q. Did you write that letter to the defendant in this case 1 
A. Yes, sir. 
Mr. Beale: I wish to :file that. 
Note: Letter marked and :filed as Exhibit No. 30, and read 
to the jury. 
Q. Mr. Corcoran, I show you here a telegram or night let-
ter, or whatever it mig·ht be, addressed to Pretlow & Com-
pany, Incorporated, on the 29th day of August, 1985, 10 :25 
A. l\L, signed .John H. Maclin Peanut Company, Incorporated. 
Did you receive that telegram t 
A. Yes, sir. 
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Mr. Beale: I wish to file that. 
Note : Telegram marked and filed as Exhibit No. 31, and 
read to the jury. · 
Q. Now, Mr. Corcoran, there are two other telegrams which 
have been introduced here which you sent; one at eight 
something in the morning on the mo·rning of the 29th, and 
another one at 11 :56. Did you receive this telegram in be-
tween the time that you sent the first telegram on the 29th 
and the second telegram f · 
A. Yes, sir; I did. This telegram was sent before this one 
was sent from here. 
Q. I believe, if I am not mistaken, Mr. Bohannan men-
tioned that your telegram of the 29th, 9 :09 on this one here, 
did not ref er to your letter which you had written 
page 84 } on the previous day. The teleg·ram reads: "Wire 
received unable to sell at price mentioned in your 
wire ship per our letter of yesterday.''· Did that ref ei~ to 
the letter of August 28th which you wrote and which has 
been introduced here directing them to ship f 
A. Yes, sir. · 
Q. Ref ere nee is made to the telegTam from Maclin Company 
to you on August 29th in answer to your fi~·st telegram of 
that date referring to their letter of the 26th in which they 
say that they told you they would sell the peanuts and that 
you told them over the phone on the 26th that you would give 
instructions that afternoon, or the evening of the 26th. Tel1 
the jury just all about that telephone conversation. 
A. Mr. Maclin called me up and asked me did I want to 
sell them at, these Spanish, six and seven-eighths, I believc-i 
the price was, and I said ''No, I couldn't sell at that price". 
I told him I would give him shipping· instructions within a 
few days~ And I gave him shipping instructions within those 
few days. Because it just so happened at the time I was ne-
gotiating to borrow some money from the estate to pay for 
these peanuts, which we did borrow at the time. 
Q. You stated that you made arrangements only on the 
28th whereby Mrs. Pretlow would lend money to take these 
peanuts? 
A. Yes, sir. She loaned me money that the in-
pag-e 85 ~ surance company had advanced he·r. 
Q. Had you been negotiating with Mrs. Pretlow 
following- your conversation on the 26th with Mr. Maclin? 
A. That is right, sir. 
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·Q. Now, from the date of the last .sales contract, Febru-
ary 16th, up until the date of Mr. Pretlow's death, did you 
have numbers of quotations from Maclin Company? 
A. Oh, yes, sir. 
Q. Did you make any further purchase from Maclin after 
February 26th? 
A. Not to my recollection; no, sir. 
Q. Now, l\fr. Corcoran, Rule 11, Section 3 of the South-
eastern Peanut Association reads as follows: '' Seller may 
ask the buyer for shipping instructions by telegraph or reg-
istered letter, ten days prior to contract month, and must 
ask for shipping instructions at least twenty days before ex-
piration of contract month, and when shipping instructions 
are furnished, seller must begin shipping within five days · 
after shipping instructiqns are received, provided, not prior 
to contract month, unless otherwise mutually agreed, and · 
make shipments within reasonable regularity until contract 
is completed. In case seller has not asked for shipping in-
structions at. least twenty days before the expiration of the 
contract period, buyer may then furnish same.'' 
Then, Mr. Corcoran, Rule 6, Section 5, reads as 
page 86 } fallows: 
'·'If on all or any part of contract for specified month 
or months, buyer fails to furnish shipping instructions and 
neither seller nor buyer exercise their rights on all or any 
part of unfilled portions of contract, same shall be auto-
matically deferred to and shall constitute a contract for the 
next succeeding· month.'' 
Were you familiar with the Rules of the Southeastern 
Peanut Association during- the time that these negotiations 
were g·oing· on and after these contracts were made? 
A~ . Yes, sir ; I had known the Rules. 
1\fr. Bohannan: I want to object to any evidence relating 
to these Rules, and -I want to state now I objected to the in-
troduction of it orig·inally. 
The ·Court : I will let him ask that question, whether he 
is familiar with them. 
Q. You were, 
A. Yes, sir. 
Q. Now, Mr. Corcoran, there has been introduced in evi-
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dence here a letter of .April 27th from Maclin saying that he 
would ship the latter part of that week several cars of No. 
1 Spanish sold you for April shipment. Had Mr. Maclin 
or his company ten days prior to April, or 20 days prior to 
the expiration of April, asked you for shipping instructions 
by telegraph or registered letter t 
l\fr. Bohannan: vVe object. 
A. Not unless it is in the file. 
page 87 ~ The Court: I think he has a right to ask him 
questions of fact. I am not going to let this wit.-
. ness give any interpretation of any Rules, but I think he has 
a right to ask him those questions of fact. 
Mr. Bohannan: I would like to state I object on the ground 
there is no violation of the Rules alleged in the pleadings, but 
on the further ground, that the letters, the correspondence 
between. the parties already introduced, shows that these Rules 
were waived, and no question was raised in this correspond-
ence with reference to any violation of these Rules, and there 
has never been any suggestion made that the Rules had not 
been violated, or the Rules were applicable. The correspond-
ence shows a distinct waiver of the Rules. 
The Court: Do I understand you object to this question t 
Mr. Bohannan : Yes, sir. 
The Court: Objection is overruled. 
Mr. Bohannan : VV e note an exception. 
Q. Mr. Corcoran, did you understand on account of the 
failure to receive a request for shipping· instructions that 
that contract for April delivery should be automatically ex-
tended or, as you express it, strung along until the next 
month?· 
.A.. Yes, sir. 
page 88 ~ 
Mr. Bohannan: I object to that. 
The Court: Objection sutained. 
By the Court: 
Q. If you relied on what was in those Rulm;, why didn't 
you refer to it in so~e of your letters? 
A. Because it is already covered by the contract and every-
body is supposed to know them jn the industry. They buy 
and sell under them every day m the week. They are fa-
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miliar with them just as we are. Neither party at all raises 
the question of the Rules because everyone is supposed to 
be familiar with them. 
By Mr. Beale: (Continued) 
Q. Now, Mr. Corcoran, were you familiar with the rights 
0 
of the defendant in this case to act upon a refusal of you to 
g·ive specific instructions after they had been asked for in 
accordance with the Rules by telegram or registered letter, 
as specified in Rule 11, Section 5 of the Southeastern Pea-
nut Association 'Rules, which reads as follows: 
The Court: I understood this gentleman to say he is fa-
miliar with all those Rules. Is that not correct, sid 
A. Yes, sir. 
The Court: He says he is familiar with all of them. · · 
Mr. Beale: I want to show that he did not follow up by 
exercising any right which the Rules gave him which he con-
sidered in the letter. 
page 89 ~ The Court : I will let you show all the facts in 
the case. 
Q. Was this letter of April 27, 1935, sent to you by regis-
tered mail¥ 
A. No, sir; I don't believe so. 
Q. Did you receive a telegram or reg·istered letter during 
the last ten days of April or within 20 days prior to the encl 
of May asking for shipping; instructions as to these peanuts 1 
A. Unless it is in that file we did not receive it. 
Q. Here is all of the file. Here is a letter of May 1st which 
you have admitted in evidence? 
A. Yes. 
· Q. Did he _ask you for shipping instructions in that f 
A. I don't believe so. He said he was going to ship them. 
T.lrn Court: The letter speaks for itself, Mr. Beale. 
Q. Mr. Corcoran, did you receive a request for shipping 
instructions by telegraph or registered mail during the last 
tfm days in July? · 
A. Not unless it is in the file, sir. 
Q. There is nothing in this file. Or within 20 days before 
the expiration of August¥ 
A. Not unless it is in there, sir. 
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Q. Well, I will show you what you have in here. 
The Court: Is a1.1y such letter in there, Mr. Beale? 
Mr. Beale: No, sir. 
page 90 ~ Q. Do you know when these peanuts were 
shelled? 
A. No, sir; I have no knowledge of it. 
Q. In one of the letters, Mr. Corcoran, written about May 
or early June, it is stated that the peanuts were shelled¥ 
A. Uh, huh. 
Q. In a later letter in August it states that the peanuts 
were not shelled. Did you eyer have any personal conver-
sation which explained why they wrote to you at one time 
they were shelled and the next time said they were not 
shelled? 
A. ·No, sir. . 
Q. On August 28th, Mr. Corcoran, did you have a telegram 
from Maclin Company in hand, or any knowledge about it 
before you wrote the letter of the same date, August 28, 
1935? 
A. No, sir; I did not. 
Q. When you dictated, signed and sent that letter out, did 
you have any knowledge of any telegram that was sent by 
Maclin Company as to the purported sale of those peanuts? 
A. No, sir; I did not. 
_Q. You say at that time you had only one stenographer in 
your office ? 
A. Yes, sir. 
Q. How many rooms are there in your officef 
A. One. 
Q. Does she sit right near to you Y 
A. Across the room. 
page 91 ~ Q. vVould it be possible for a telegram to come 
· into your office and be delivered to ·her and you 
in there without you knowing it Y 
A. No, not if I am in there. 
Q. Do you know whether or not you were in there when 
this telegram came? 
A. I wasn't there. 
Q. You were not there 1 
A . .No, sir . 
. Q. Prior to the time you left the office had you sent that 
letter out? 
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A. I had dictated it. I don't follow up to see that it goes 
out, but the mail goes out in the evening. 
Q. Had you signed that letter before you had any knowl-
edge of that! 
A. Yes, sir. 
Q. Signed iU 
A. Yes, sir. 
Q .. Did you have any information which would lead you to 
believe that letter was still in your office after you saw that 
telegram? 
A. No, sir. 
RE-CROSS EXAMINATION. 
By Mr. Bohannan: 
Q. Mr. Corcoran, what time did you leave the office that 
afternoou 1 
A. Why, I don't remember that, sir. Sometime 
page 92 } in the evening, maybe after lunch time I didn't come 
back until five o'clock. That is my usual custom. 
Q. And you dictated this letter before you left the office? 
A. Yes, sir. ' 
· Q. Did · you sign it before you left the offi-0e? 
A. Yes, sir. 
Q. The telegram was brought to your attention when you 
got back to the office? · 
· A. It was on my desk, sir. 
Q. Did you ask your stenographer whether or not she had 
mailed that letted 
A. I asked her after I saw the telegram; yes, sir,-that was 
the following· morning. , I didn't see her the same night. 
Q. Now, let's go back to what these Rules permitted. Your 
attention has been called to two Rules, the first was Rule 11, 
Section 3, which Rule-
]\fr. Bohannan: (Continued) And I desire to state, Your 
Honor, that in cross examining· this witness as to that I am 
not waiving my objection. 
Q. ( Continued) "The seller may ask the buyer for ship-
ping· instructions by telegraph or registered letter ten days 
prior to the contract month''. Now, what was the contract 
month in these four cars 7 
A. April. 
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Q. Continuing on, ''-and must ask for shipping 
page 93 ~ instructions at least twenty days before expira-
. tion of contract month, and when shipping instruc-
tions ar_e furnished, seller must begin shipping within five 
days after shipping instructions are received.'' Now, you 
don't mean to tell this Court and this jury that the reason you 
didn't furnish shipping instructions to these people on these 
cars of peanuts was that Maclin hadn't asked for them in 
accordance with Section 3 of Rule 11 of the Southeastern 
Peanut Association, do you~ 
A. No, sir. 
Q. So it didu 't make any difference whatever whether 
Maclin had complied with this Rule or not,-your company 
was not in a position to accept those peanuts because you 
couldn't pay for them and because you hadn't sold them, 
isn't that rig·ht? 
A. That is right. 
Q. Then did the failure of Maclin to comply with the ex-
act language of this Rule hurt you in the least? 
A. It didn't hurt us. He didn't sell them out under the 
Rules. 
Q. We are speaking now of Rule 11, Section 3, about which 
Mr. Beale asked you a number of questions. And I am ask-
ing you whether the failure to ask for shipping instructions 
in any way hurt your company f 
A. No, we had the option of fumishing whether he asked 
or not. 
page 94 ~ Q. I-low ,is that? 
A. We could have furnished them whether he 
asked for them or not. 
Note: (At this point a discussion was had between coun-
sel.) 
Q. Now your attention was called to Rule 6, Section 5, 
which is: "If on all or any part of contract for specified 
month or months, buyer fails to furnish shipping instruc-
tions and neither seller nor buyer exercise their rights on all 
or any part of unfilled portions of contract, same shall be au-
tomatically deferred to and shall constitute a contract for 
the next succeeding month.'' What was the specified month, 
to use the language of the Rules, with reference to the four 
cars of peanuts! 
A. April. 
Q. What was the next succeeding month? 
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A. May. 
Q. So the Rules didn't carry it beyond I\foy, did iU 
A. No. 
Q. In other words, it · doesn '.t ·say 'months' t 
A. Then the same thing applies, the following month. 
Q. The succeeding month was May? 
The Court: The court will rule without you all asking it: 
following April th~ succeeding month is May, then June, July, 
and so on. · 
Q. Isn't it a fact he did ask for shipping in-
page 95 ~ structions in May, in June, July and in AugusU 
A. Yes. 
By a Juror: 
Q. What time did your stenographer leave? 
A. Five o'clock. 
Bv Mr. Bohannan: (Continued) 
.. Q. Five o'clock? 
A. Yes, sir. 
R,E-RE-DIRECT EXAMINATION. 
By Mr. Beale: 
Q. She was gone when you got back? 
A. Yes, sir ; she was gone from the office. The telegram 
was on my desk and that is all I saw of it. 
Q. In your office does your stenographer do the mailing 
of the letters? 
A. The whole thing·, and when they are ready to sign, and 
she mails them when she goes out. 
(~. Did you have a slot in the office building where you can 
drop them inf 
A.· Yes, sir. 
Q. Does she ordinarily drop them in that slot or take them 
to the Post Office? 
A. In the slot right outside of the office. 
page 96 ~ Q. Mailed in the building 1 
A. Yes, sir. 
Q. And she ·was gone? 
A. Yes, sir. 
Q. To what extent did Ml'. Pretlow's death have in causing 
you to not order out these peanuts? 
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-Tuir. Bohannan: I object to that. It is immaterial. 
The Court: I sustain the objection. You have asked him 
that two or three times, and he has already answered. Whether 
I sustained some specific objection to some. specific answer, 
I don't recall. But you have it in here a half dozen times. 
Mr. Beale: I note an exception on the grounds stated. 
Q. Did you have other peanuts contracted for at this time Y 
~. Yes, sir. , 
Q. Was it your intention and the company's intention all 
the time to take these peanuts at the price that they were 
bought at? 
A. Yes, sir. 
Q. Were all the other peanuts that you bought and had 
on purchase contracts eventually taken by you Y 
A. Yes, sir ; every one of them. 
Q. About how many peanuts did you haye on purchase 
contract in April, 19351 · 
A. About 110 cars. 
Q. And you took them all? 
page 97 ~ A. Every bag· of them; yes, sir. 
Q. And paid for them at the price? 
A . .Not at the time of the contract. We of course had to 
string the contracts out in order to take them and get them' 
delivered. 
Q. But they were all taken? 
A. Yes, sir. 
RE-RE-CROSS EXAMINATION. 
By Mr. Bohannan: 
Q. You said it was your intention to take these peanuts 
all at. the time? 
A. Yes. 
Q. Why did you ask Maclin Company to repurchase these 
peanuts and cancel your contracts if it was your intention 
to take them all 1 
A. Because I thought that the better way to handle the 
whole thing. I offered to let them sell them for me, or buy 
them himself, or do anything if it would help him get rid of 
them. He could have easily done it. 
· Q. It wasn't your intention to take peanuts when you were 
asking him to cancel the contract and buy them back from you 
on a low market, was it? . 
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A. He had collateral there to protect the market at that 
time. 
Q. Didn't you -admit he had collateral which he held to 
protect his market? 
page 98 } .A. Yes, sir. 
Q.· What? 
A. A car of peanuts from me .. 
Q. What was it? 
A. A car of peanuts he wouldn't ship. 
Q. And you admit he had a right to use that collateral to 
protect his market f 
A. No, sir. 
Q. You admit he had it there! 
A: He had it; yes, sir. 
The Court: Is that your case, Mr. Beale 7 
Mr. Beale: Yes. 
Witness stood aside. 
page 99 } THOS. B. MACLIN, JR., 
a witness introduced in behalf of the defendant, 
first being duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Bohannan: 
Q. Mr. Maclin, what is your connection with the John H. 
Maclin Peanut Company, Incorporated f · 
A. Vice-President. 
Q. And what was your connection with that company when 
these contracts in question were made here f 
A. Vice-President. 
Q. Did you have anything to do with the making of the 
contract for the sale of a car of peanuts sold on December 
to Pretlow & Company? · 
A. Yes, sir. . 
Q. ,Vbat was your connection with that? · 
A. It was just signed by the Vice-President. The sale was 
made by me and signed by me. 
Q. How was the sale made? 
A. By phone. ' 
Q. Was it to be subsequently confirmed by these contracts 
which. we have introduced here! 
A. Yes, sir. 
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Q. I notice on the form used by your company,. 
page 100 ~-the.shipment was to be made the week of Decem-
ber 24, 1934. Was that your understanding- a~ to 
that1 
A. That is the way the peanuts were sold, by phone. 
Q. They were sold for delivery at what time t 
A. The week of December 24th. 
Q. Did you ship them that week1 
A. No, I did not. 
Q. Why not! 
A. Mr. Pretlow did not give shipping instructions. 
Q. Did you ever agree to store and to hold this car of 
peanuts until shipping instructions were given you Y 
A. No. 
Q. There has been introduced lrnre a paper Exhibit No. 4 
which is a receipt, so-called, for $2,235.00 dated January 14th, 
and on that is a notation '' Being- held for shipping instruc-
tions". Look at that, please, sir. vVho put that notation 
there1 
A. The stenographer at my instruction. 
Q. What was your understanding as to when the shipping 
instructions were to be given when you put this notation on 
this paper? -
A. Within 15 to 30 days, which is the reasonable length of 
time to hold peanuts. 
Q. Were the instructions given within 15 or 30 days? 
A. They were not. 
Q. 'When was the first time that you received 
page 101 ~ any instructions whatever to ship that December 
car? 
A. It is on file there in the letters. I can't recall it without 
the· letters, the date. 
Q. Do you remember the month? 
A. I think it was sometime in May. 
Q. There is a letter here dated May 16th, which is intro-
d1;tMd, ''Referring· to the car of No. 1 Spanish you have on 
contract with us ,vhich we have paid for, kindly ship this 
car to Pretlow & Company, New York, immediately on re-
ceipt of this letter." That is the one to which you refer? 
A. Yes, sir. 
Q. That is the first, as I understand f 
A. Yes, sir. 
Q. Did you ever receive any request that this car be shipped 
after May 16th 1 
A. Not to my knowledge, no. 
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Q. You did receive a request in August, I believe, after you 
had sold the cart 
A. Yes, that is correct. 
Q. Now, there has been introduced in evidence here a let-
ter dated May 1st from you in which you tell Mr. Pretlow, 
or Pretlow & Company, that you cannot hold the No. 1 Span-
ish booked for them as they wish. You add this, "vVe have 
these pea.nuts alreadv shelled and it will be only a few weeks 
before the peanut ,vo1m begins to get in peanuts in Vir-
ginia." Had these peanuts been shelled at that 
page 102 ~ time? 
A. They had. 
Mr. Beale: .. What date¥ 
Mr. Bohannan: · May 1st. 
Q. How long did you keep those peanuts in the shelled 
state and ready for delivery to Pretlow & Company? 
A. I would say until June, because it was along about that 
time that worms started getting into peanuts. 
Q. Then what did you do with those peanuts you had 
shelled and which you intended to supply on the Pretlow con-
tract¥ 
A. We hacl to sell those peanuts to keep them from being 
damaged on our hands. 
Q. In the meantime, were those peanuts stored? 
A. I can't recall. 
Q. In your letter of May 1st you ref er to this car: '' In 
December we sold you a car of Spanish at .0745 net for De-
cember shipment. We have held these peanuts now four 
months and this car has actually cost us $55.00 storage and 
$6.00: insurance.'' Is that statement true f 
A. Yes. 
Q. And had they been actually stored in the bonded ware-
house at that time¥ 
A. Yes, sir. 
Q. In a subsequent letter, to which attention has been called 
in a question by plaintiff's counsel, a letter of August 22, 
1935, you say '' These peanuts are now in farmer stock stage.'' 
Will you explain the discrepancy between the letter of May 
1st and the letter of August 22nd in regard to the 
page 103 ~ state in which the peanuts are t 
A. The peanuts had been sold to be shipped in 
December and April. ,ve had held them at that time, ex-
pecting- to make shipment.. Held them in the shelled state 
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until the warm summer months came on, at which time pea-
nuts were getting· worms in them if they were shelled. We 
did not want the peanuts to spoil on our hands, and then be 
useless for anything. Therefore, we sold the peanuts that 
we had expected to sell, or ship, to Pretlow. And the pea-
nuts in the farmer state were peanuts that would have been 
shelled to ship to Pretlow & Company if he g·ave shipping 
instructions. 
Q. Reference has been made to this letter of May 16th in 
which Pretlow asked for shipment of that car of peanuts. 
Why did you not ship that car of peanuts? 
A. Did not ship that car of peanuts because we had other 
cars of peanuts on contract for Pretlow & Company which 
they refused to take. The market was declining at that time, 
we had a loss in the peanuts and could not afford to ship 
one car lot of peanuts unless we were protec.ted on the 
ot]1ers. 
Q. Do you know what the market was at that time, the 
time you refused to ship! 
A. What date? 
Q. Was that on May 21sU 
A. It was around,-! couldn't say exactly, but if I recall 
they were about nine cents a pound. 
page 104 ~ Q. And those cars were sold at nine and three-
quarters, and nine and seven-eighth~~ 
A. Yes, sir. 
Q. Now, in this teleg-ram, Exhibit :No. 6, you state: "You 
purchased four cars peanuts April delivery and have de-
clined to accept or pay f 01· same we cannot ship car ref erred 
to your letter May sixteenth until you accept and pay for the 
four cars.'' On receipt of that telegram did Pretlow & Com-
pany indicate in person, by telegram or by letter their will-
ingness to accept and pay for those cars? 
A. No, they did not. 
Q. Now, in the letters already in, the one of May 31st, Mr. 
Pretlow or Pretlow and Company made the proposition that 
vou return to them the check for the same amount whicl1 
they sent you on the car of No. 1 Spanish which you were 
holding, and cancel the four cars. Were you willing to do 
that? 
A. We were not. 
Q. Why not? 
A. Because we had taken,-or we would have taken a loss. 
Q. Tn several of these letters Pretlow & Company said 
that they would try to get shipping instructions from their 
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buyers on the four ears. Did you.ever in any way, by letter, 
telegram or conversation over the telephone, or in person; 
.indicate to Pretlow & Company that that was to ·be a condi-
tion upon which your peanuts were sold him 7 
page 105 } A. I did not. 
Q. Now, were you in New York in the month of 
April, 1935, and did you see Mr. Corcoran at that time? 
A. Yes. 
Q. ·wm you state just what occurred in the conversation 
between you and him with regard to these peanuts! 
A. I asked Mr. Corcoran for shipping· instruetions on the 
peanuts, we needed the money for the peanuts and could not 
continue to hold them indefinitely not k:p.owing when they 
would be shipped. Mr. Corcoran stated he couldn't take the 
peanuts at that time because they had peanuts bought from 
the South and the freight rate was going to raise and they 
wanted to get in these peanuts from the South .before they 
could take ours. 
Q. Did he say. anything about his ability at that time to 
pay for these peanuts? 
A. I told him I would like to ship them, and he remarked, 
'' If you do we cannot pay for them''. 
Q. At that time did you agree to hold these peanuts for 
any length of time? 
A. No, I did not. 
Q. As a matter of fact, do you know whether or not the rates 
on peanuts were undergoing a change at that time 1 
A. I do not know. 
Q. Did Mr. Corcoran tell you that? 
A. He told me, yes. 
page 106} Q. He gave you that as one of his reasons for 
not wanting them then t 
A. Yes. 
Q. On May 1st you offered to ship, I believe, all five cars, 
did you f 
A. That is correct. 
Q. You also offered- You said this : '' If you should want 
UR tq leave· tl1ese peanuts on storage, you paying for the 
pea.nuts and assuming the storage and insurance charges, 
wB will be glad to do it, but we cannot g·uarantee against 
,~lorms after the middle of ]\fay.'' Did Pretlow & Company 
in any ,vay indicate their willingness to pay for these pea-
1mts and assume the storage charges? 
A. Thev did not. 
Q. On iiiay 2nd, according to a letter which is introduced 
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here as Exhibit No. 18, Pretlow & Con.wany said: '' At the 
present time we have nothing definite as to when this will be. 
However, if you feel you do not wish to string along with 
us and if you think it more profitable for yourselves you can 
cancel the four cars and place the one car we have paid for 
in public storag·e for our account and we will pay the stor-
age charges.'' Did you ever indicate in any way you were 
willing to cancel the four cars t 
A.. I did not. 
Q. Do you know what the market was at that time, approxi-
mately t 
A. What ,vas the datet· 
page 107 ~ Q. On May 2nd? 
A. I think, if I recall the market, it had not 
declined at that time. It was about nine and three-quarters 
a pound. No, I have got the dates, I believe, mixed there. 
Q. This is :May 2nd. 
A. I can't recall the price at that tiii1e. 
Q. Now, on l\fay 31st he indicated his willing11ess to cancel 
and to buy at a subsequent period. And you say then the 
market was declining'¥ 
A. Yes. On the 31st it was. 
Q .. Now, on June 4th you offered, apparently from this let-
ter of that date, to sell the peanuts you had on hand at the 
market price and after the sale was made to remit to them 
the difference in the market price and the amount you had 
on credit for their account. Did you get any reply to that 
letter in any way at all? 
A. Not that I recall. 
Q. ,On July 11th he asked you to ship a car of the peanuts 
which ,vere for April shipment and you shipped them? 
A. Yes. 
Q. Now, there were two lots of those cars of peanuts, one 
selling at nine and three-quarters, and one at nine and seven-
eig-hths. On which contract did this car you shipped Mr. 
Corcoran of Pretlow & Company apply? 
A. Nine and three-quarters. 
Q. Now, it appears from a letter of August 
pag·e 108 ~ 6th written by you to Pretlow &. Company, which 
has been £led as Exhibit 15, that there had been 
a phone call that clay. The letter says: '' In reference to your 
phone call of today, we reg-ret we cannot sec our way clear 
to purchase the four cars of peanuts we are holding for you.'' 
Please state to the Court and the jury just what was said 
in that conve.rsation over the phone 1 
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.A.. Just they asked us to purchase the peanuts if we 
couldn't continue to hold them. I told him I couldn't pur-
chase them, but I would try to sell the peanuts for him. Noth-
ing more was said that I recall. 
Q. To what peanuts was he ref erring in this conversation 
of August 6th? 
A. Evidently referring to all the peanuts we had to ship 
to him. 
Q. That was the December car and three of the February 
carst 
A. Yes, sir. 
Q. Now, this letter first says : ''·we can try to sell these 
peanuts for you at around seven and ·three-quarters cents, 
submitting· any offers we may have to you before closing 
the sale.'' Did you tell him that in the conversation over 
thP. phone ? · 
A. Yes, sir; because that was the market price at that 
time. 
Q. Did he indicate to you in any way over the phone that 
this would be agreeable or not agreeable! · 
A. I don't recall. I know it would have been 
page 109 ~ agreeable. 
Q. How is that? 
A. It ,vould have been agreeable. That was in the con-
versation. 
Q. Now, before long it seems, on August 22nd, in a letter 
from you to Pretlow & Company you said: ''We will have 
to ask you to give us something definite on the three carloads 
of No. 1 Spanish not paid for, which we are holding for you." 
Did you get anything definite from him? · 
A. I did not. 
Q. Now, did you have a phone conversation, that is an-
other phone conversation with Mr. Corcoran in New York 
on or about the 26th of August f 
A. Yes. 
Q. Now, state to the jm1r just what was said in that con-
versation? 
A. I told Mr. Corcoran that we would have to sell the pea-
nuts, we coulcln 't hold them any longer. His answer was, "I 
thong·ht you Imel already sold the peanuts". I also stated if 
I didn't get shipping instructions by the afternoon or the 
morning· of the next day that we would sell the peanuts at 
the ma~~ket price. 
Q. Did he say whether or not he would give you shipping 
instructions, and if so when you would get those? 
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A. He said he would give them not later than the next -
day,-the · following· day. 
Q. When was that conversation Y 
page' 110 ~ A. That.was the latter part of August. I can't 
say the exact date. It is in the files. 
Q. Was it before you actually sold the peanuts? 
A. Yes. 
Q. Just to refresh your memory on that I will read from 
your letter of August 30th : ''We called you by phone on 
the 26th and told you we were going to sell the peanuts. Your 
reply was, 'I thought you were doiug this'." Does that re-
fresh your recollection as to that conversation Y 
A. Yes, sir. It would be on the 26th. 
Q. Did Mr. Corcoran at that time make any objection to 
this sale at all Y 
A. He did not . 
. Q. Did he give you any shipping instructions at that time 
or before you sold the peanuts? 
A. No. 
Q. vVhen did you actually sell these peanuts! 
A. It is in the files, I think. 
Q. Your telegram is dated August 28th. Did you sell them 
at that time f 
A. Yes, sir. 
Q. What efforts did you make to get a good price for those 
peanuts? 
A. I· don't understand your question. 
Q. Did you make efforts to get the best price obtainable¥ 
A. Yes. 
page 111 ~ · Q. Tell us what you did t 
A. ,v e quoted the peanuts to several people, 
several buyers, at six and seven-eighths, which was the hig·h-
est market price at that time. We could have quoted them 
at six and three-quarters or six and a half and really made 
a quicker sale and saved us the trouble of trying· to find buy-· 
ers, and have saved us the trouble and expense of letter writ-
ing and telegrams. 
Q. Was that the best price that you could obtain for the 
peanuts? 
A. Yes, sir. 
Q. ,vhy didn't you notify Pretlow & Company before you 
sold them? 
A. I don't understand you. 
Q. I mean of the price 1 
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A. Because I instructed him I was going to sell at the mar-
ket price, and he made no objection. 
Q. How did you instruct him, in the phone conversation Y 
A. By phone, yes, sir . 
. Q. Who did you sell those peanuts to? 
A . .Sold H. D. White & Company, brokers in Boston. 
Q. Are they a recognized firm of peanut brokers Y 
A. Yes, they are. 
Q. Now, there has been "introduced here in evidence a let-
ter dated August 28th, and attached to it an envelope post 
marked "New York, 6:00 P. M. August 28th." 
page 112 ~ In order to clarify any question as to whether 
or not that envelope belongs to that letter, or 
the letter to the envelope, please state whether or not that 
letter was received in that envelope t 
A. Yes, it was. 
Q. When this letter was received had you actually sold 
the peanuts f 
A. Yes. 
Q. And was this letter of the 28th of August received from 
Pretlow & Company the first instructions that you had gotten 
with ref ere nee to the peanuts Y 
A. Yes, sir. 
Q. Now, there has been introduced in evidence here a letter 
dated August 30th from you to Pretlow & Company. In that 
letter you state that it seems strange to you that after try-
ing to get them to take delivery of these , peanuts for four 
months they demand shipment after you sold the peanuts 
to protect your interest. Had you been trying to get in-
structions for four months? 
A. I had. 
Q. The market a't that time, that is in August, 1935, was 
which way,-going· which way? 
A. Going down. 
Q. Was it possible at that time to get any more peanuts 
after you received Mr. Pretlow's letter, or the letter from 
Pretlow & Company, requesting shipment of these cars of 
peanuts, could you purchase on the market any peanuts, at 
that time7 
page 113 ~ A: Could not. I attempted to purchase pea-
nuts to satisfy J\fr. Corcoran of Pretlow & Com-
pany so there wouldn't be any argument or any discussion 
afterwards. In all good faith I attempted to purchase pea-
nuts, even above the market price. I could find no one here 
in Virginia who had any Spanish peanuts on hand. 
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Q. When did you make that effort? 
A. It was after I received that letter from Pretlow & Com-
pany. 
Q. On the 28th of August f 
A. Yes, sir. 
Q. Did you try locally? 
A. Yes. 
Q. Who dicl you try to buy from here f 
A. J. B. Worth Peanut Company. 
Q. In your letter of that same date, August 30th, you sent 
them a statement of the loss which had been incurred. Please 
look at that statement and state whether or not the items are 
correctf 
A. They are. 
Q. According to that statement the purchase price of the 
peanuts amoui1ted to what, sirf 
A. $10,925.00. 
Q. And the credits there amounted to what 7 
A. $10,356.00. 
Q. And that left a balance due you of what 1 
.A. $569.00. 
pag·e 114 ~ Q . .Now, in the statement which you filed with 
the plea you charged storag·e and insurance on 
one car lot of peanuts purchased on December 18th for De-
cember delivery amounting to $53.00. Is that item correct? 
A. It is. 
Q. You charge interest on the purchase price of 1 carload 
of peanuts purchased on F'ebruary 4, 1935, for April deliv-
ery not accepted and paid for, and on two cars purchased on 
February 16, 1935, for April delivery and not accepted and 
paid for, $175.53. Those items of interest were calculated 
from what dates? 
A. Calculated from the time the peanuts were due to be 
i;hipped until the time they were sold. 
Q. You charg·ccl also insurance on three cars of peanuts 
referred to next above amounting to $25.94. Is that the 
actual amount of insurance paid f 
A. It was. 
Q. Making a balance due defendant after crediting the 
sum of $2,235.00, of $833.47. Do you claim Pretlow & Com-
pany owes you this amount t 
A. I do. 
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page 115 ~ CROSS EXAMINATION. 
By Mr. White: 
Q. Mr. Maclin, I believe you testified that this original 
contract in December was made over the telephone Y 
A. That is correct. 
Q. Did you conduct that telephone conversation yourself T 
A. I did. 
Q. Who was at the other end f 
A. If I recall, Mr. Pretlow. 
Q. Mr. Pretlow at that time was the President of the Pret-
low & Company, was he not f 
A. I understand so. 
Q. You have known him for a good number of years 7 
A. No. , 
Q. Your concern had been doing business with his T 
A. The concern had, but personally I had not. 
Q. You had nott 
A. No, sir. 
Q. But your impression is it was Mr. Pretlow who made 
the contract with you? 
A. Yes. 
Q. As a result of that telephone conversation each of you 
signed a statement and sent it to the other, isn"t that cor-
rect? 
A. That is correct. 
Q. Now, as I understand, on the· one sent to 
page 116 ~ you by the Pretlow Company the time of ship-
ment is stated in about two or three weeks, isn't 
that right? 
A. I recall that. 
Q. Whereas the one you sent to him said '' week of Decem-
ber 24, 1934''? 
A. That is correct. 
Q. They are dated both December 18th? 
A. That is correct. 
Q. Consequently the terms of shipment there, so far as 
these particular peanuts are concerned, weren't exactly iden-
tical, were they? 
A. No, not on the two contracts. 
Q. And consequently when you received Pretlow and Com-
pany's confirmation did you call their attention to the fact 
that they had given a different date of shipment from you T 
A. I did not. I didn't notice it myself. Evidently Mr. 
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Pretlow didn't notice our contract because he signed ours 
and we signed his. 
Q. And each one sent it back 1 
A. That is right. 
Q. Well, he didn't order the peanuts out the week of De-
cember 24th, as I understand iU 
A. Did not. 
Q. But along in January, which was within three weeks of 
the date, you did make another arrangement about those 
peanuts, didn't you? 
page 117 } .A. Did whatf 
Q. Made another arrangement about the pea-
nuts, didn't you Y 
A. Don't know what your arrangement means. 
Q. Didn't you get him to send you a check for the amount 
of peanuts in January? 
A. Yes. He agreed to send a check when he did. 
Q. He did send you. a check f 
A. Yes. 
Q. And on January 14 you issued him this receipt which 
I believe you identified in evidence, didn't you? . 
A. That is correct. 
Q. And the stenographer on your instructions put on that 
receipt '' :Being held for shipping; instructions''? 
A. ·That is correct. 
Q. And you had your money and you also had their pea-
nuts? 
A. vV e had the money for the peanuts. Did not have any 
money for storing, interest or insurance, which it was cost-
ing us. · 
Q. Did you ever make any specific demand for this particu-
lar insurance or storag·e charges on this particular lot of 
peanuts? 
A. I can't say that particular car, but we did ask for in-
surance and storag·e on all peanuts we were holding, which 
would include the car. 
Q. ·when was that Y 
A. It was in the files. I can't recall the date. 
page 118 ~ Q. Did you ask for that or did you ask for 
shipping instructions because they were costing-
you money? 
A. We agreed one time to hold the peanuts provided he 
would pay the insurance, storage and the charges. 
Q. Now, on l\fay 1st didn't you write a letter to Pretlow & 
Company in which you said "We have held these peanuts now 
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for four months, and this car is actually costing us $55.00 
storage and $6.00 insurance. These peanuts have actually 
been in storage in bonded warehouse as well as the four 
cars we have booked for April shipment''. And in that same 
letter you say, "If you should want us to leave these pea-
nuts on storage, you paying· for the peanuts and assuming 
the storage and insurance charges, we will be glad to 'do it, 
but we can not guarantee against worms after the middle 
of May. The storage and insurance will cost approximately 
6c per bag per month." Now I wish you would look at that 
letter and any other letters in the file and point out where 
you made demand for insurance and storage. 
A. Well, I consider that a demand,-the way it is written 
it would either be considered or not considered. I asked if 
he wanted us to hold them and that storage would be six 
cents a month. 
Q. Now, that was at the same time that you wanted him to 
pay for the peanuts in full, wasn't it T 
A. If it says so in the letter. 
page 119 } Q. The letter says that? 
A. Yes. 
Q. You never offered to hold those peanuts for him unless 
he paid for them in full, isn't that correct t 
A. We never offered to hold the peanuts any time except 
for a reasonable length of time. 
Q. What I am trying to get at is, you were not willing, 
upon the payment to you of merely the storage and insur-
ance charges, to hold those peanuts for him t 
A. No. 
Q. Now, there was no definite time, I believe you testified,· 
as to how long you were going to hold those peanuts? 
A. That is correct. 
Q. It was what you understood was a reasonable time? 
A. That is correct. 
Q. Do you remember when you sold the peanuts which 
you had shelled out for the original delivery? 
· A. I couldn't say the date. It was, as I mentioned be-
fore, I think it was along about in the first part of the sum-
mer wlien the weather began to get hot and worms would get 
in peanuts at that time. 
Q. At that time you sold the peanuts which you had shelled, 
and did you set aside at the same time the peanuts which 
had been kept in the farmer stock stage? 
A. In the peanut business you never set aside peanuts in 
the farmer stock stage. 
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page 120 ~ Q. Consequently so far as the peanuts in the 
farmer stock stage is concerned they were just 
peanuts you had on hand anyhow, wasn't iU 
A. Peanuts I had on hand, but not in the farmer stock 
stage. Would have to get the peanuts out of that to go to 
Mr. Pretlow if he gave shipping instructions. 
Q. You didn't have to go out and buy them elsewhere, you 
·had them already on hand, didn't you 1 
A. That is right. 
Q. And what about the storage on those peanuts, did you 
have those others over at the Southern Bonded Warehouse! 
A. :No. 
Q. Did you have them in your own warehouse f 
A. 1N o. Had them in a wa1·ehouse, but not that. 
Q. Where you were required to pay storage t 
A. Yes, that is right. 
Q. N ovt, on l\Iay 1st, as I understand yon, the market had 
not declined from the price at which those peanuts had been 
bought, is that right T 
A. I think it had not. 
Q. But by May 31st it had declined off to about nine cents f 
A. That is right. 
Q. Now, at the time that yoµ had this conversation with 
Mr . .Corcoran in New York sometime in April, was that be-
fore or after Mr. Pretlow 's death T 
A. Before. 
page 121 ~ Q. Before Mr. Pretlow's deathf 
A. Yes, sir. 
Q. When did you learn of Mr. Pretlow's death? 
A. The first part of May, I think. 
Q. You wrote a letter on April 24th to Pretlow & Company 
in which you said "It is with deepest regret to the writer to 
learn of the death of Mr. Pretlow. Please extend the writer's 
sympathy to Mr. Pretlow's family.'' So you learned of it 
prior to the time yon wrote that letter? 
A. Yes. 
Q. About what time in April did you have this talk with 
Mr. Corcoran T 
A. I thought it was Good Friday. Mr. Corcoran says it 
wasn't. If it wasn't it was the day before Good Friday. 
Q. The day before Good Friday? 
A. Yes. 
Q. In 1935? 
A. That is right. 
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Q. At that time, you asked him for shipping instructions 
on the peanuts for April delive1~? 
A. Yes. 
Q. Under the rules of the Southeastern Peanut· Associa-
tion, or whatever they call it, when was the latest time that 
he had to give shipping instructions on April deliveries of 
these peanuts Y 
A. I don't know. 
Q. You sold the peanuts subject to the rules 
page 122 ~ of the Southeastern Peanut Association, didn't 
you? 
A. Yes. 
Q. Are you familiar with those rules t 
A. I am now. 
Q. Were you familiar then? 
A. Not entirely, no. 
Q. When did you find out as to what the rules applicable 
'to such a condition were? 
A. I suppose maybe six months afterwards. I couldn't say. 
I was new at the business at. that time. It was a lot of things 
that were new to me. 
Q. As a matter of fact, it was after you had sold out Pret-
low & Company's peanuts that you first found out the rules 
under which those peanuts had been bought, is that right f 
A. That is right. 
Q. Although you had sold the peanuts subject to those 
rules? 
A. They always had been sold that way. 
Q. !'believe you testified that an offer was made by Pret-
low & Company for you to cancel the order for the cars for 
peanuts which had not been paid for, and hold the others on 
storage for their account, is that right? 
A. Repeat that question. 
Q. ( Question read to the witness.) 
A. The request was made. 
Q. The request was made in the letter of May 2nd of Mr . 
. Corcoran? 
page 123 ~ A. If it is in that ·letter. 
Q. Suppose yori look at that letter and see if 
that isn't true? 
A. Yes, sir. 
Q. At that time I believe you testified that there had been 
no decline in the price of peanuts from the contract price, 
isn't that righU 
A. That is right. 
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Q. So if you had cancelled, the ref ore, the order of Pret-
low & Company for the four cars which had not been paid for, 
there would have been no loss on your part because you could 
have disposed of peanuts at the same price! 
A. We had our own to sell, and we had to sell them :first 
before selling anyone else's. 
Q. Was there anything particularly unreasonable about 
the request of Pretlow & Company that you cancel the order 
for those peanuts at a time when the market price and the 
contract price were the same? 
A. Except I never sold peanuts to anyone and had a request 
for a cancellation before. 
Q. Under the rules of the :Southeastern Peanut Associa-
tion you were given an option in event peanuts ordered were 
not shipped out to either cancel the order or to sell accord-
ing to certain specified regulations, isn't that correct? 
A. Yes, that is the construction on that. 
Q. So that request of Pretlow & Company was 
page 124 ~ really in line with the rules of the Southeastern 
Peanut Association, was it not 1 
A. I can't say, I didn't know. 
Q. You had the option to either cancel or to ship, or sell 
after notice, isn't that correcU 
A. To my own judgment I had the option, yes. 
Q. And when they requested cancellation it was merely ask-
ing you to exercise one of your options, wasn't iU 
A. I didn't construe it that way at the time. 
Q. I don't mean you were required to do it, but you had 
the request, that was merely a request to you which was in 
line with the rules of the Southeastern Peanut Association? 
A. Probably so. 
Q. Now, l\Ir. !\Iaclin, did you get scared of the credit of 
the Pretlow Company on account of the death of Mr. Pret-
low? 
A. Not at all. 
Q. You knew that he was practically the corporation, didn't 
vou? 
"' A. No. \\Te do not know who owns a business, or who is 
connected with it in any way. -
Q. Althoug·h you had ·been doing business with them for 
about 15 years! 
A. I toid you I knew nothing- whatever what the concern 
had been doing for the past 15 years. All I knew was what 
I had been doing- for a year and a l1alf. 
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Q. But you did say they had been doing business with you 
for 15 years Y 
page 125 } A. I just agreed with their letter. 
Q. You got an explanation from Pretlow & 
Company under date of May 2nd as to why they had not or-
dered out those peanuts? 
A. If it is in the record. 
Q. The letter of May 2nd from Pretlow & Company to you 
states: "Since Mr. Pretlow's death we have been hampered 
considerably in our operations and will be until his estate 
is straig·htened out.'' So you did have that statement at 
that timef 
A. I had that. 
Q. To go on? 
A. Yes, sir. 
Q. Then on :May 16th they ordered out the car of peanuts 
which they had bought, didn't they Y 
A. One car, yes, sir. 
Q. That was the car which they had already paid for Y 
A. I couldn't tell without the records. 
Q. Here are the records, isn't that right? 
A. Yes. 
Q. Do you know what the market price of peanuts was on 
l\fay 16, 1935? 
A. I couldn't say right off. 
Q. In reply to the request that you ship them the peanuts 
for which they had paid you wired them as follows: "You 
purchased four cars peanuts 4,.pril delivery and 
page 126 } have declined to accept or pay for same we can-
not ship car referred to your letter May sixteenth 
until you accept and pay for the four cars.'' That letter, 
or telegram, was sent on May 21st in answer to a letter 
dated May 16th. Have you any recollection as to why there 
was that delay in answering that letter, practically :6:ve days? 
A. That is hardly any delay,-two days for the letter to 
get here. 
Q. That letter shows on the face of it it was sent by air 
mail? 
A. No, I cannot say. 
Q. And you do not know what happened in the peanut 
market about May 16th to May 21st? 
A. Yes, I know it was declining. 
Q. Do you know to what point it had declined t 
A. I know it was hard to sell peanuts. 
Q. The price was going down 1 
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A. Yes. I know I could get the records of the prices and 
all that if you needed them. 
Q. Now, prices yon say went dovm toward the end of May .. 
Still going down in J u~e ¥ 
A. Yes. 
Q. And in June yon apparently changed your mind and of-
fered to .sell the peanuts then at the market price, is that 
right! ' .. 
A. That is correct. 
Q. Why were you willing to agree to sell them 
page 127 ~ at the market price in June and were not willing 
to agree to sell them in May? 
A. I don't think I objected to selling them in May. 
Q. In May you declined to cancel although the market price 
was the same as the contract price? 
· A. It is a lot of difference between cancellation and sell-
ing. If I. had cancelled I would have had the peanuts left 
on my hands and dispose of them when I could. 
Q. In June had you sold off most of the other peanuts you 
had on hand? 
A. No, I had not. 
Q. When did you complete selling· out all the peanuts that 
you.had on hand? 
A. I couldn't say exactly,-along the first part of August .. 
. Q. You had none on hand the :first part of August,-you 
had disposed of all your stock f 
.A.- When we say the :first of August we mean the :first half 
of August. 
Q. The first half of August 1 
A. Yes, sir. 
Q. Now, on July 11th one car of peanuts was ordered out 
that you shipped f 
A. That is correct. 
Q. That was the car that had not been paid for? 
A. That is correct. 
Q. And was paid for when it got to the point of deliveryf 
A. Yes, sir. 
page 128 ~ Q. At the contract price Y 
A. Yes. 
Q. Mr. Maclin, did you have any correspondence with 
Pretlow & Company as far as yon know that hasn't been 
placed in the. :files this morning! 
A. Not that I know of. 
Q. You didn tt send any letter to him or reeeive any letter 
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from him except those that apparently have been introduced 
in evidence covering this period and this transaction? 
A. As far as I can recall. 
Q. · After July 11th the next communication apparently that 
you had with Pretlow & .company was on Augnf=t 6th when 
you ,had a telephone conversation V I hand you your letter 
of August 6th in order for you to refresh your memory. 
A. That is correct. 
Q. And at that time in that telephone conversation of Au-
gust 6th Pretlow ca1led you up, is that right Y 
A. I think so. 
Q. And asked you if you would buy the peanuts? 
A. That is correct. 
Q. At the then market price Y 
A. That is right. 
Q. And in reply to that conyersation you wrote him this 
letter of August 6th? 
A. That h~ rigllt. 
page 129 ~ Q. In which yon Raid you weren't willing to 
buy them at the market price? 
A. Yes. 
Q. But that you would hold them and try to sell them and 
submit any offers received before you made the sale Y 
A. That is what was written. 
Q. Did you receive a r~ply to that letter? 
A. If it is in the file. 
Q. You did receive a. reply to that letter, nnd in that l'e-
ply,-I hand you that letter of August 7th in reply to your 
letter of August 6th. I ask you if that is the reply you re .. 
ceived? 
A. TI1at is correct. 
Q. They didn't say anything al)ont your selling the peanuts 
and not informing them about the price before you sold them 
or anything else, did they? 
A. Not in that letter. · Saying tlrny were trying to straighten 
the matter up. 
Q. "-sorry that we coulcl not get together with reference 
to the No. 1 Spanish-'' 
A. That is correct. 
Q. That is the last wo1:cl yon had from them before tl1e 
time you wrote them on Augtrnt 22nd, is tlmt right? 
A. Yes. 
Q. And in that letter you don't sny anyt.hinp; about sellinr.· 
the peanuts, do you,-you merely Ask them again to give you 
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something· definite on three car lots of No. 1 
11age 130 ~ Spanish not paid fod 
A. If it is in the letter. 
Q. And in your letter of .August 22nd yon did not ask for 
shipping instructions on the car load of peanuts which had 
been paid for, but you merely asked for shipping instructions 
on the three car loads of peanuts which had not been paid 
for, isn't that correct! 
A. That is the way the letter reads, yes. 
Q. ·was there any reason :for thaU 
A. Nothing except that I continually asked shipping in-
structions by phone, letter and person, and you rather get 
tired of something after continuing to fool with it. 
Q. But you were asking for shipping instructions! weren't 
you, on the three car loads which hadn't been paid for? 
A. I was. I fig·ured if we could get something on the three 
we would not take any loss on the peanuts. 
Q. Even · thoug·h you had storage and insurance on them f 
A. I said loss on the peanuts,-! didn't say loss on the 
storag·e and insurance. 
Q. Then on August 26th you called him on the telephone, 
is that right? 
A. Yes. 
Q. Tell us as nearly as you can, if I may ask you again, 
exactly what took place in that telephone conversation. 
A. 1~s well as I remember I asked for shipping· instructions 
and couldn't get them. I told l\fr. Corcoran-I 
page 131 ~ think I was talking with Mr. Corcoran at that 
time,-and I told him if I couldn't get shipping 
instructions I would have to sell the peanuts. He agreed to 
stand any loss on them. I did not know how the ma1~lrnt was 
going, and I either had to have sbippin~ im;tructions or dis-
pose of the peanuts. l\fr. Corcoran said hC' thought the pea-
nuts had been sold. "I will aftempt to give you shipping 
instructions. no later t]rnn the following day.'' 
Q. And wlrnt did you say to him f 
.A. I probably said, "All rig·ht, I hope you can give ship-
ping instructions by tomorrow.'' 
Q. ,v as that the last communication that you had with Pl'et-
low & Company before you actually sold the peanuts! 
A. I think so. I saw no reason for auy more communica-
tion. 
Q. I believe you testified that although your contract was 
subject to the rules of the Southeastern Peanut Association 
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at that time you were not familiar with the procedure pre-
scribed under those rules, isn't that right? 
A. According to the re-sale of peanuts, yes. 
Q. As a matter of fact you thought you were exercising 
your lawful rig·hts in selling t11e peanuts as you did 7 
A. That is right. 
Q. You never had any consent from M:r. Corcoran or anyone 
else representing Pretlow & Company to the sale which you 
made, did you? 
A. Unless you can construe the phone conver-
pa~·e 132} sation ''I thought ''you hacl already sold the pea-
nuts.'' I migl1t construe tha.t as permission. 
Q. After he said "I thought you lrnd already sold the pea-
nuts'' he said he was trying to give you shipping instruc-
tions? 
A. No later than the following· day. 
Q. But he told yon that after be told you he tl10ugbt you 
lrnd alreadv sold them? 
A. Yes. -
Q. That is tl1e only thing that. you have to base the conten-
tion on that Pretlow & Company consented to tl1e sale of the~e 
peanuts? 
A. That is right. 
Q. As a matter of fact, Pretlow & Company positively did 
not-
A. In my way of interpreting it, Pretlo-,v & Company con-
sented to tlie sale when they refus(}cl to take the peanuts fer 
four montl1s. 
Q. Now, Mr. Maclin, the only contract governing these pea-
nuts was the original contract which hnd been sig·ned by you 
1Jeople and which lias bern introduced in evidence, isn't that 
rig:ht? 
A. That is rig·M. 
Q. You had no other agreement with Pretlow & Company 
outside of tl1c agreements which have bP.P,n introduced sig'Iled 
by both parties? 
A. That is rig:ht. 
vage 183 } Q. And what you did in sellin~; the peanuts was 
to attempt to exercise your rights under those 
several contracts? 
A. To protect our interP-sts; yes, sir. 
Q. And you were acting under those contracts at the time 
that vou sold them? 
A. ··wen, I couldn't say wl1ether I ,vas or 110t! because I 
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think conversations beforn that more or less had broken the 
contracts. 
Q. In what wayf 
A. Vl ell, in that they refused to g·ive shipping instructionsr 
expecting us to hold peanuts fl'ee of charge, saying '' If you 
will buy tI1e peanuts back {rom me at' a certain price'',-any 
of those tl1irigs I would think would break a eontrnct. 
Q. As a matter of faet, yon had certain definite prescribed 
rights which you could have asserted under your contract 
when Pretlow & Company clidn 't give you shipping instruc-
tions,. didn't you? 
A. I could have shipped the peanuts to Pret]ow & Company, 
but who would ship anything up there not knowing what 
would happen to them. 
Q. You could have sold them under the options you had 
under the rules of t11e Southeastern Peanut Association? 
A. I could have sold them, thrown them on the market and 
sold them for the best price I could have gotten for them. 
Q. And you would have been exactly within 
page 134 ~ your rights under the contract, wouldn't you? 
A. The way it read. 
Q. And that was tl1e contract you ha.d, wasn't it? 
A. Yes. 
Q. Now, these proposals wllich yon refer to,-he made sev-
eral of them to you, but you didn't aecept any of them? 
A. I couldn-'t accept them. 110. 
Q. Consequently there was nothing except a proposal which 
· was not accepted and which amounted to absolutely nothing,--
you didn't accept the proposal and it amounted to nothing f 
li.. In a way, but you could not accept them. If I had ac-
cepted them I would have taken a big loss of money. 
Q. Now, you having asked for shipping instructions on 
only three cars of peanuts on August 22nd. do you recall 
whether in the telephone. conversation of August 26th specific 
mention was made to more than fhree ears of peanutsf 
A. August 26t11 Y 
Q. Yes, the telephone conversation on August 26th f 
A. No, I couldn't say. 
Q. Your later correspondence had b~en in refer()nce to 
shipping instructions on three cars of peanuts. As I recall 
your testimony you called up Pretlow & Companv and ver-
bally aRked for shipping· i.nsfructions, and you do" not recall 
that you stated that. you wanted shipping insfruet.ions on 
four cars of peanuts. How did you figure that you had ·a 
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· right under those circumstances to sell all four 
page 135 ~ cars when your conversation had only referred 
to three cars? 
A . .I figured I had a right to sell them to protect our inter-
ests to keep from taking a loss. 
Q. You already-
A. The loss on the three car lots of peanuts would be so 
great it would have been more than the value of the first car. 
Q. You already had Pretlow & Company's money for 
twenty-some hundred dollars, didn't you? 
A. You can construe it both ways. 
Q. And in addition ~o that much money you wanted to 
apply what you could of it on account, was that your attitude 
in the matter? 
A. That is right, to keep us from a loss on the other threr.i 
cars. 
Q. Now, you mid, I believe, that after Pretlow & Com-
pany protested the sale that you went out and tried to get 
some peanuts to fill this order? 
A. Yes, sir. . 
Q. And you couldn't find any? 
A. That is right. 
Q. I believe you also stated that the market was declining·? 
A. That is correct. 
Q. Isn't that right unusual, a market declining when there 
is notl1ing offered? 
A. No, it is not unusual~ beeause although no peanuts 
were available in Virginia, six or seven other states raise . 
peanuts. 
page 136 ~ Q. Couldn't you have boug-ht them elsewhere? 
A. I don't buy out of Virginia. I deal in Vir-
gfoia Peanuts. If I had bought out of state.peanuts youwould 
have had a rig;ht to reject tl1e sa1e,-sliipping something to 
him he didn't order. 
Q. Spanish peanuts raised in Virgfoia are different C)Uality 
from Spanish peanuts raised elsflwherc? 
A. Some consider them different quality~ ancl some don't. 
They have more oil content tlmn peanuts raised in the South. 
Q. You l1ad just sold tl1ese peannts within 24 bo11rs, hadn't 
you, to a broker in Boston, is that right, 
A. I don't know what you menn. 24 hours from what? 
Q. From the time you W(ire trying to buy tl)em back? 
A. Probably so. 
Q. Had you sl1ipped those peanuts at that time? 
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A. I couldn't say wl1ether they had been shipped or not. 
I don't know. 
Q. How soon is it customary to ship after you sell peanuts 
like that? 
A. Peanuts are sold for shipment in 30 days, 90 days-
(~. How long does it take to sMp them for prompt ship-
ment? 
A. About ten days. 
Q. Well now, you sold these, I believe, on August 28th, 
didn't you t 
A. Yes. 
Q. And you received thiR protest from Pretlow 
page 137 ~ & Company on August 29th by two telegrams, 
didn't you? 
A. If that is the date on the telegram. 
Q. Wasn't that the date you went out and tried to get some 
pea.nuts? 
A. I think so. 
Q. And didn't you still have the same peanuts on hand that 
you had agreed to sell in Boston? 
A. I had them in my factory, bnt they, had been sold. 
Q. Didn't you buy them back from that broker? 
A. I could not buy them back. 
Q. Did you take tiie matter up with tl1em? 
A. No. I did not. 
Q. Had they been she llcd? 
. A. At that time. yes. 
Q. In other words, you had shelled the peanuts that you 
had been holding in stock prior to August 28th? 
A. Yes. 
Q. Althoug·h, I believe. on the 22nd you wrote that they 
were still in farmer stock? 
A. Being so, we can shell out a car load of peanuts in less 
than a day's time. 
Q. You had shelled out these peanuts on the 28th in order 
to sell them f 
A. Yes, sir. 
Q. I believe you said you sold these peanuts to H. D. Whit-e 
& Company in Boston? 
pag·e 138 ~- A. H. D. vVl1ite. 
Q. Do you l1a-ve the orig:inal invoice or the rec-
ords of that sal~? 
A. Not in Court. 
Q. Not in Court¥ 
A. No. 
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The Court: Do you want him to get them, l\Ir. White? 
Q. If you vrnuld telephone your office could they be sent up 
here 1. 
A. No. I would have to go for them myself. 
The Court: If you wani che records I will have him get 
them. 
Mr. "White: We will ask Mr. Maclin after he has completed 
his testimony to file them with the papers. 
The Court: All right, sir. 
Q. Now, did you sell those peanuts to H. D. White & Com-
pany or through H. D. White & Co. 7 
A. To H. D. White .. 
Q. To themf 
A. Yes, sir. 
·Q. Did you sell them directly to them? 
A. That is right. 
Q. Then who got the two per cont brokerage? 
A. H. D. White did. H. D. ,vhite is a broker. He got tlle 
same as we allowed Mr. Pretlow, 2 per cent brokerage. 
Q·. In other words, they got the two per cent 
page 139 } brokerage? 
A. Yes. 
Q. \Vben they bought the peanuts f 
A. That is rig·ht. · 
Q. Now, did you quote those peanuts to any other dealer 
or broke'r? 
A. I imagine so. Wlien I offer peanuts I don't usually of-
fer them to one person. 
Q. Do you remember any other persons to whom you of-
fered them? 
A. No, I couldn't say now. 
Q. Do you have any records which would show to whom you 
offered them? 
A. I doubt it. Not at this time. 
Q. Diel you notify them by telegram or how did you pro-
ceed? 
A. I couldn't say whether it was telegram or sales contract 
or how. I can't remember at this late date. 
Q. ·when you called for quotations~ did you ask for quota-
tions by telegram or telephone, or how? 
A. TelegTam or telephone or letter. I don't recall right 
at this time. 
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Q. And the only notification which you gave to Pretlow & 
Company that you were going to sell those peanuts was such 
notification as was given in the telephone conversation of 
August 26th? 
Ar Yes:. sir. 
page 1.4.0. ~ Q. How do yon ascertain the price of peanuts on 
any given day, Mr. Maclin!' 
A. I·don 't know; don't ascertain it no more than yon can 
ascertain the price of stocks on the stock market. It is 
changing day to day. 
· Q. On a particular day it win vary from different parts 
of the day, is that true¥ 
A. That is possible; yes, sir. 
Q. Is there any exchange or any institution which gives 
quotations on peanuts f 
A. Ther~ is not, no, sir. 
Q. And consequently there is no established price for pea-
nuts other than actual asks and bids bntween dealers~ is that 
correctf 
A. That is correct. 
Q. When you sold these peanuts to H. D. White & Com-
pany did you sell them on quotations which yon made before 
.August 28th? 
A. I did not. 
Q. Yon just offered them these particular peanuts at six 
and seven-eighths and tbev took them 0l 
A. That is correct · 
RE-DIRECT EXAMINATION. 
By Mr. Bohannan: 
Q. Mr. White asked you if the only notification 
page 141 ~ of the intention on your part to sell these pea-
nuts was this telegram of Aug-nst 26th. or the 
telephone message. Did yon not in the letter of August 22nd 
Ray: "We cannot buy the stock ourselves, and, as we stated 
above. unless you are willing to give us shipping instructions 
we will have to sell the peanuts at the best price obtainable''? 
A. If it. is in the letter. 
Q. You sent tbat letter (Referring to Exhibit No. 19) Y 
A. ·Yes, sir. · 
Q. On .Tune 4th, prior to t11at, yon wrote this: "The only 
proposition of cancellation that we would offer wonld be 
to sell the peanuts that we have on hand for you at the mar-
ket price and after the sale is made remit to you the differ-
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ence in the m_arket price and the amount that we have on credit 
for your account.'' You wrote that lefter 7 -
A. Yes, sir. 
Q. So you had said something about the sale of these pea-
nuts prior to this telephone. conversation? 
A. Yes, sir. It is very hard to remember letters over two 
or three years' time. · 
Q. Just one ·other question. You said something about 
the two per cent brokerage alJowed to "\Vhite & Company 
when you sold those peanuts. Is it usual in the business 
to allow a broker the brokerage when the peanuts are sold 
to him direct? 
page 142 ~ A. It has been. It is not now, because Con-
gress has passed a law that is against doing 
that. But it was a.11 right at that time. 
Q. Was it at that time done in your dealings with Pretlow 
& Company? 
A. It was. 
By the Court : 
Q. On your account there you have this: ''To intereRt on 
the purchase price of one car of peanuts purchased on Feb-
ruary 4, 1935, for April delivery and not accepted and paid 
for; and on two cars of peanuts purclmsed on February 16, 
19~5, for April delivery and not accepted and paid for, 
$175.53." From whnt date and t.o what date was that interest 
calcula.ted 7 
A. I would say it ,vas calculated from the date in April 
when the peanuts were supposed to be 8bipped1 until the 
time we sold tl1e peanuts. 
Q. What date in April was it you calculated it from f 
A. The veanuts were sold for April delivcrv. It doesn't 
sny. as far as I can recall, any special date in April. Evi-
dently we figured that interest from l\fay 1st. The delivery 
would he 1-lnough the last of April. 
Q. In other words, this interest is figured from May 1st, 
then? 
A. That is correct. 
pa~;e 143 ~ Witness stood aside. 
J\Ir. Bobanuan: That is the caAe for the defendant. 
Jury out: 
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Mr. White: If Your Honor, please. We now renew the 
motion to strike out the plea. of setoff in this case on the 
grounds previously assig·ned. As :Mr. Beale has presented 
a memorandum for argument I think it would really be be't-
ter to go into it at some length at this time. 
The Court: All right. Bring the jury in and I will ex-
cuse them until tomorrow morning. 
page 144 ~ l\Ir. Beale: At thi8 time, if Your Honor, please, 
we move again to strike the def enclant 's plea of 
setoff. 
Note: (The point was argued at Ieng-th, with counsel for 
the plaintiff citing- cases in support of his motion, at the 
completion of which the Court ruled as follows) ; 
The Court: T11e Court overrules the motion. 
Mr. B<1alc: I note an exception on the grounds set forth 
in the motion, and also on the gTotmds Ret forth in the argu-
ment. 
pag·e 145 ~ Blank. 
page 146 ~ THOS. B. MACLIN, JR., 
bein.~: recalled by counsel for the defendant, first 
te::.tifyinµ; on ye~Jerday, testified as follows: 
DIRFJCT EXA)HNATION. 
By l\f. r. Bohannan : 
· Q. On yesterday afternoon you were asked by plaintiff's 
counsel to produce the vouchers, or tlJe contracts under which 
you sold the 120,000 pounds of peanuts set up in your plea 
and statement filed therewith at six and seven-eighths cent~ 
per pound. You stated, as I recall, that these peanuts were 
sold to H. D. ·white & Company of Boston. Have you looked 
for your sales contracts on thf\se peanuts since tl1a t time¥ 
A. Yes, sir. 
Q. Have you been able to find those sales contracts? 
A. I found the sales contracts~ yes, sir. 
Q. I show you snlcs contract dated August 28, 1935, show-
in~· the ~ale to H. D. ,vhite & Company of Boston of 600 bagR 
No. 1 Spanish shelled peanuts at six and seven-eiµ;hthR per 
pound f. o. b. Petersburg less brokerag·e, and ask you to say 
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whether or not that is the contract under which a portion of 
these peanuts were sold? 
A. It is. 
page 147 ~ Mr. Bohannan: I desire to file this and have 
it marked. 
Nc.te: Sales contract marked nnd filed as Exhibit No. 32. 
Q. You stated tl1at all of these peanuts, as I recall, were 
sold to ,vhite & Company. Do you desire to correct your 
statement with reference to that t 
A. I do. 
Q. ,vhat companies were the balance of these peanuts sold 
to? 
A. The balance of them were sold to Pond Brothers Peanut 
Company in Suffolk, and Edwards-Freeman, Incorporated, 
Phihiclelphia. 
Q. How many were sold to Pond Brothers f 
A. 125 bag·s. 
Q. At what price¥ 
A. SevPn centR per pound delivered Suffolk. 
Q. Taking off the f1~eig·ht to Suffolk at what price were 
those 1)<:anuts sold? 
A. Six eight two and one half. 
Q. At six and seven-eighths it would be-
.A. Six eight seven arid a balf. 
Q. So the actual price you received for those peanuts was 
less tlrnn six and seven-eighths? 
A. Yes. 
Q. You g:ave Pretlow & Compa11y credit at six a.nd seven-
eig-hthe.? 
A. Yos. 
Q. Now, did you sell m1y of these peanuts to anyone else 1 
A. I sold one car, 30,000 pound~, to Echvards-F·reeman, In-
corpora tecl. 
l)ap;e 148 } Q. At what price1 
.A. Six and three-quarters net per pound. 
Q. vVould the amount which y011 rrceivecl for those be more 
or les:-; than six and seven-eig·hths i 
A. I figure it would be more by one th01tsamcltlz.c; of a cent. 
Q. So are you correct in saying· that the price at which 
you sold these peanuts was six a.nd seven-eighths f 
A. I am. 
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Q. Did you desire to make that statement to clarify your 
evidence yesterday afternoon Y 
A. Yes. 
Mr. Bohannan: I desire to file those two statements, or 
sales contracts, and have them filed. 
. Note: The "two papers referred to are marked and filed 
as Exhibits Nos. 33 and 34 respectively. 
CROSS liJXAMINA.TION .. 
By M:r. White: 
Q. Mr. Maclin, I find· on the sales contract to Pond Brothers 
under the item "Terms" less two per cent ten days from 
date of invoice. Is that the two per cent that you deducted 
in your s~atement to Pretlow & Company? 
A. That is correct. 
Q. On the other hand I do not find that provision in the sale 
of the 30,000 pounds to Edwards-Freeman, Incorporated, or 
in the sale of 600 bags to H. D. White and Com-
page 149 ~ parry. Does that mean anything? 
A. In the sale of the 600 bags to H. D. ·white 
& Company you will note it says, ''Six and seven-eighths less 
.brokerage.'' Less brokerage is two per cent. 
Q. ·were these other people brokers f 
A. No, they were not. I said they were not, but I will not 
say about Edwards-Freemim, because I do not know. 
Q. You do know definitely that Pond Brothers Peanut 
Company were not brokers Y 
A. That is correct. 
By the Court : 
Q. Did you allow Pon cl Brothers two per cent f _ 
A. That is correct. That is the general practice when you 
sell direct to any purchaser. 
By Mr. White: {,Continued) 
Q. How about Edwards-Freeman, Incorporated f 
A. The peanuts were so]d at six and three-quarters nei., 
which just happened to be the market price that day. Six 
and three-quarters net, as I just explained, is onlv one thou-
sandths of a cent more than six and seven-eig·hths less broker-
age. · >: 1 
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Q. So the statement which is contained in your plea of off-
set is not a statement of the exact amount derived from the 
sale of the peanuts, but is a calculation which you have made 
- giving Pretlow & Company credit for the sale 
page 150 ~ of those peanuts at six and seven.eighths less two 
per cent brokerag·e, is that correct? 
A. That is what the statement rendered Pretlow & Com-, 
pany was. 
Q. You testified yesterday that the sale to H. D. White 
and Company was direct. Were the sales to Edwards-Free-
man, Incorporated, and Pond Brothers Peanut Company also-
direct-? 
A. Yes, sir. 
· Q. Then your statement hi your Jetter of August 28th to 
Pretlow & Company that the sale price was less -brokerage 
~'-as we haEl to sell through brokerage concerns" was. not 
correct, was it? 
~~- Well, in a way it wns, and in a way it was. not. When we 
sell direct to a concern who is not a brokerage concern we 
allow the two per cent off which is credited brokcra~e just 
as if they -were .brokerage concerns. It makes no difference 
in the final end. 
Q. You sold these peanuts,. as I understand, just as you 
sold any other peanuts for your own account, 
A. Yes, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Bohannan: 
Q. Mr. Maclin, ]\fr. ·white has Mked you wl1ether the calcu-
lations contained in this statement with l'eference to the pro-
. ceeds of t11e sale ·of 120,000 pounds of peanuts at 
page 151 ~ six and seven-eighthR foss brokerap:E~ amounted to 
$8,121.00 was an actual calculation. If tl1e actual 
price that you recP,ived for those peanuts was p_nt in in place 
of the :fig1.ue here would the pror~ocls be more or less than 
the amount of credit that: you have giVfm to Pretlow & Com-
pany? 
A. It would be more to our credit. 
Q. How is that? 
A. It would be more to us. Pretlow & Company would owe 
us more monev. 
Q. The credit wo-µld be less, and Pretlow & Company wou]d 
owe you more? 
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A. Yes, sir. 
Q. So Pretlow & Company got the benefit of it~ if there is 
any difference at all 7 
A. That is right . 
. page .152 ~ And to further nmintain the issue on its part 
the plaintiff introduced before the jury ]Jxhibits 
Numbered 1 to 8, inchwive, and 28 to 31, inclusive, and the 
defendant introduced before the jury Exhibits 9 to 27, inclu-
sive, and Exhibits 32, 33 and 34. Aud the Court certifies that 
the said Exhibits are al1 the Exhibits introduced on the trial 
of this case and 1 that, by agreenwnt between parties by their 
respective attorneys, the said original Exhibits may be with-
drawn and presented to the Snpreme Court of Appeals, or 
to any judge thereof, upon the application for a writ of error, 
and may be used before the said Court in the event such writ 
is granted. And the defendant now tenders this his Bill of 
Exception No. 1, which it prays may be sig11ed, sealed and 
ma.de a part of the record in this case, which is accordingly 
done on this 23rd day of December, ju the year 1939. 
R. T. \YILSON (Seal) 
Judge. 
I hereby certify that this is an accurate typewritten copy 
of a bill of exceptiorn, this clay signed by me. 
Given under my band this 2Hrd day of December, in the 
year 1939. 
R. T. "\,"\TILSON, 
Judge. 
page 153 ~ I, Richard T. ,vnson, .Tudg·e of the Hustings 
Court of tl1e City of Peterslmrg-. do hereby cer-
tify, in accordance with Rule 21 of the Rules of the Supreme 
Court of Appeals of Virginia, that tliere was before me for 
consideration in the trial of this case the evidence adduced 
as set out in Bill of Exception No. 1 t11is day signed and 
- sealed by me, together with the Exhibits offered in evidence, 
which are duly authenticated by me to be as follows: 
Exhibit No. 1. Sales contract, dated December 18, 1.934. 
for the sale of one car of No. 1 Spanish Shelled Peanuts. · 
Exhibit No. 2. Confirmation of purchas() of one car of 
Spanish Shelled Peanuts, dated December 18, 1934. 
Exhibit No. 3. Check dated tTmmary 14, 1935, signed by 
plaintiff and payable to defendant for $2,235.00. 
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Exhibit No. 4. Bill on the 'Stationery of defendant, dated 
January 14, 1935, covering 30,000 pounds No. 1 Spanish 
Shelled Peanuts sold to plaintiff. 
Exhibit No. 5. Carbon copy of letter from plaintiff to de-
fendant, dated May 16, 1935, 
Exhibit No. 6. Telegram from defendant to plaintiff, dated 
May 21. 1935, 10 :54 A. M. . 
page 154} Exhibit No. 7. Carbon copy of Jetter from 
plaintiff to defendant, elated August 28, 1935. 
Exhibit No. 8. Rules of Southeastern Peanut Association 
with supplement thereto. 
Exhibit No. 9. Letter from def enclant to plaintiff, datecl 
May 1, 1935. 
Exhibit No. 1.0. Sales contract dated February 4, 1935, 
for the purchase and sale of two cm~s No. 1 Spanish Shelled 
Peanuts. 
Exhibit No. 11. Confirmation of the purchnse of two cars 
No. 1 Spanis]1 Shelled Peanuts, elated February 14, 1935 .. 
Exhibit No. 12. Confirmation of PlffChase of two cars No. 
1 Spanish Shelled Peanuts, datecl February 16, 1935. 
Exhibit No. 13. Letter from plaintiff to defendant, dated 
l\Iay 31. 1935. 
Exhibit No. 14. Two ~heets, letter from defendant to plain-
tiff, dated June 4, 1935. 
Exhibit No. 15. Letter from defendant to plaintiff, dated 
Am.rust 6, 1935. 
Exhibit No. 16. Letter from plaintiff to defendant, dated 
August 7, 1935. 
Exhibit No. 17. Lt~tfor from plaintiff to defendant, dated 
April 29, 1935. 
Exhibit No. 18. Letter from plaintiff to defendant, dated 
1\fov 2, 1935. 
Exhibit No. 19. Letter from clefenclant 1o plaintiff, dated 
Angust 22., 1985. 
Exhibit No. 20. Telegram from defendant to plaintiff, 
dat-ccl Alw:ust 28, 1935, B :26 P. M. 
Exllibit No. 21. Envnlope addressed to defendant bearing 
the name of tl1e plaintiff in the 111mer left-hand corner. 
Exhibit No. 22. Lettc~r from clofenclant to plaintiff, elated 
Au~·ust 28. 1935. 
Exhibit No. 23. Te]eg;ram from plaintiff to defendant, 
a~ted Aug11st 29, r935, 9 :09 A. !L 
Exhibit No. 24. Teler;rm11 from plaintiff to defendant, elated 
A11g·ust 29, 1935, 11 :56 A. M. 
J>Hg-c 155 ~ Exl1ibit No. 25. Two sheets. letter from defend-
ant to plaintiff, dated August 30, 1935. 
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'. Exhibit No. 26. Statement on the letterhead of defendant,, 
dated August 30, 1935, showing balance due defendant. 
Exhibit No. 27. Letter from plaintiff to defendant, dated 
September 3, -1935. 
Exhibit No. 28. Letter from defendant to plaintiff, dated 
April 24, 1935-. 
Exhibit No. 29. Two sheets,. letter ,from defendant to plain ... 
tiff, d~ted April 27,. 1935. .· . 
E,xhibit No. 30. Letter from plaintiff to defendant, datecl 
July 11, 1935. . · _ · 
. Exhibit No. 31. Telegram from defendant to plaintiff, 
dated Ang'Ust 29, 1935, 10-:38 A. l\f. · · · . . 
Exhibit No. 32. Sales contract covering sale of 600· bags 
No. 1 Spanish Sllelled Peanuts to H. D. White & Company,. 
dated August -28, 1935. · . 
Exhibit No. 33. Sales contract covering· sale of 125 bags 
No~ 1 Spanish ~heJied Peanuts to Pond Brothers Peanut. 
Company, dated August 28, 1935. . . 
. · Exhibit No. 34-. Sales contract -0overing sale of one car 
No. 1 Spanish Shelled Peanuts to Edwards-Freeman, In-
corporated, dated August 27, 1.935. 
and that the above a-re ·all the lf.1xhibits offered in evidence in 
this· case. 
. That; to the admission in evidence of Exhibit No. 8, tlle 
defendant, by counsel, objected on the grounds that the notice 
of motion alleged no breach of the Rnlcs of the Southeastern 
Peanut Association, and that such rules were waived by the 
parties and not mentioned in the correspondence between the 
parties. And the Court further certifies that the said Ex-
hibit No. 8 was admitted· over· the objection of the defendant 
and the defendant excepted. And that the defendant fur-
. ther objected to· the fol1owing question asked .A.. 
page 156 ~ B. Corcoran, a witness for the plaintiff, on re- · 
direct ·examination: · 
"Had Mr. Maclin or bis, company, ten days-prior-to April, 
or twenty days prior to the expiration of April asked you 
for shipping instructions by telegraph or registered letter?'' 
and that tlle grounds of the objection we're tlie same a.s were 
assigned upon the object.ion to the admii:;sion in evidence of 
Exhibit No. 8, and that the objection of the defendant to tl1e 
said question was overruled, and the defendant tllereupon 
excepted. 
And I further certify that, after· tlle jury had been in-
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structed, as set out in Bill of Exceptions No. 2, this day signed 
and sea.led by me, and had retired to consider their verdict, 
they returned to the Courtroom with a verdict in the follow-
ing words, to-wit: 
"We, the jury, on the issue. joined, :find for the defendant 
and fix its damages at $5.00.'' 
and· that, thereupon, plaintiff moved the Court to set aside 
tJ1e verdict of the jury and to enter judgment for the plaintiff 
iri .the amouµt sued for in the notice of motion, on the ground 
that the verdict as rendered was contrary to the law and 
e_vidence and without evidence to support it, arid on the fur-
ther ground that the Court erred in refm:dng- to allow the 
plaintiff's motion to strike out the cross-claiin and plea of 
setoff filed by the defendant, and on the further ground of 
tn·rors which were assigned to thr action of the Court in re-
fusing- Instruction No. 2 offered by the plaintiff and in grant-
h~~; Instruction '' C" offered by tbe defendant, and that the 
Court, upon cqnsideration of the said motion, sustained the 
same and. set aside the said verdict of the jury and enter<~d a 
final judg1nent for the plaintiff for the. sum of 
page 157 }- $2,182.00, with intereRt from May 21, 1935, ancl 
costs, and that to the action of tl1e Court in sus-
taining said motion and in entering said judgment for the 
plaintiff, the defendant, by counsel, objecte¢l and excepted 
on the ground that the verdict of the jmy was not contrary to 
the law and was supp_ortecl by tl1e evid.ence and not contrary 
thereto and should have been permitted to stand as recorded. 
Given under my hand this 23rd day of December, in the 
year 1939. 
R. T. WILSON, 
,Judge. 
I hereby certify that 1his is an accurate typewritten copy 
of the certificate tl1is dav signed bv me. 
Given under my hand. this.._. 23rd clay of December, in the 
year 1939. 
R. T. WILBON. 
Judge. 
page 158 }- Be it remembered that, upon the trial of this 
case and after the jnr:v lrnd been sworn to try 
the issue joined, and after the plaintiff and defendant had 
128 Supreme Court of Appeals of Virginia. 
introduced before the jury the evidence set out in Bill of Ex-
ceptions No. 1, the plaintiff, by counsel, moved the Court to 
instruct the jury ns follows: 
lnstrur:tfon No. 1. 
The Court instrurts the jury that, if you believe from the 
evidence that Pretlow and Company ordered a carload of 
peanuts from ,Tohn H. Ma~1in Peanut Company on December 
18. 1934, and if the jury fmther believe from the evidence 
that J olm H. J\faclin Peanut Company was paid for such 
peanuts and agTeed to hold the sanw subject to shipping- in-
structions agreed to by the parties, and if the jury further 
believe from t11e evidence that Pretlow and Company gave 
shipping instruct.ions to John H. Ma~lin Peanut Company 
covering· this carload of pemmts in ar~orclance with the agree-
ment between the parties relative t-o shipment, and that lohn 
H. Maclin Peanut Company refus(lcl to ship the same in ac-
cordance with such agreement., then the Court tells the jury 
that Pretlow and Company thereupon became entitled to re-
cover from John IL Mnclin Peanut Compnny the amount 
paid for said peanuts, and you should find for the plaintiff 
in the amount sued fo1· hy the plaintiff unless you further 
believe from the evidence that the defendant is 0ntitled to off-
set the said claim. 
Instruction No . .P, 
The Court instrurt~ the jury that, upon the failure of Pret-
low and Company to give sl1ipping· instruetions on the three 
cars of peanuts which it had ordered from Sohn H. Maclin 
Peanut Company, ,John H. Maclin Peanut Com-
page 159 ~ pany th,m J1ad the option to cancel the contract 
of Rale and purchase it had entered into with 
Pretlow and Company, or to notify Pretlow and Company 
by registered mail or hy tefogTam at least twenty-four l1ours 
before it took action, tlrnt it would sPll the peanuts throu~;h 
some broker member of the Southeastern Peanut Association, 
and the1·eafter sen said pcannt8 a~cordinp; to such notice. 
Unless the jury believes from the evidenr.e that John H. Mac-
lin Peanut Company followed this procedure, it was itself 
guilty of a breach of contract in refusing to sl1ip the peanuts 
to Pretlow and Comp:my when shipping im;tructions were 
given. 
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Instruction No. 8. 
The Court instructs the jury that if they find for the plain-
tiff that they should assess its damag-es nt $2,235.00, with 
leg-al interest thereon from tl1e 17th day of .January 1935. 
Instruction No. 4. 
TlJe Court instructs the jury tlmt by waiver is meant the 
intentional relinquishment of a known right with both knowl-
edge of its existence and an intention to relinquish it. Tl1e 
Court further instructs the jury that in the absence of con-
duct creating; an estoppcl a wahrer should be supported by an 
adequate consideration or by a cliRtinct agreement between 
tl1e parties to waive certain rig-hts under the contract. 
And the defendant thereupon move cl the Court to instruct 
the jury as follows: 
Instruction .A.. 
The Court instructs the j1n)r that the plaintiff in this case 
claims that the defendant is indebted to it in the sum of Two 
Thommnd, Two Hundred and Thirty-five Dollars ($2,235.00) 
by reason of the sale by the def~nchmt to the plaintiff, and 
the purchase by the plaintiff of a certain car of peanuts on 
December 18, 1934, and the payment t.o the defendant by the 
plaintiff of the snid snm of Two Thousand, Two Hundred 
and Thirty-five Dollars ($:2,23fi.OO) as the price tl1creof. and 
the alleged agreement on the part of the dPfendant to store 
and hold the said cm· of pennuh; nntil shipping instructions 
were given by the plaintiff to the defendant, and the alleged 
agreement on the part of the der~nclant to ship the p~anuts 
to the plaintiff upon rPqnest from it and upon ~riving direc-
tions as to sl1ipment. and the allep;ed failure on the part of the 
<lefendant to ship the Raid peanuts to th<? 11laintiff upon re-, 
quest and after directions had becm given for the shipment 
of the smnP. 
page 160 } The d<?fendant, ,John H. Maclin Peanut Com 
pany, Ineorporated, has filed a plea· of set-off in 
which it alleg·es tliat. it iR not indP-hted to the plaintiff in any 
amount but tl1at. on the contrary, the plaintiff owes it, the 
John H. l\Iaclin Peanut Company, Incorporated, the sum of 
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Eight Hundred and Thirty-three Dollars and Forty-seven 
Cents ($833-.47), after ~rediting the plaintiff with the said 
~u~ of Two Thousand, Two· Hundred and Thirty-five Dollars 
($2,235.00), the price of the car of peanuts purchased by the 
plaintiff on December 18, 1934. 
· · If you believe from the evidence that the defendant is en-
titled t<:> recover from the piaintiff the whole or any part of• 
the said s1'lm of Eig;ht Hnndred and Thirty-three Dollars aucl 
Forty-seven Cents ($833.47), you may so find and fix th(} 
amount of such recovery in your ·verdict.. · · 
· ·The burden is upon the plaintiff to establi~h by a prepon-
derance of the· evidence· tJie allegations made in its notice 
of motion, and the burden is on the defendant to establish 
by a preponderance of the evidence the allegations, set out in 
its plea of set-off. 
: 
. . 
· The Court instructs .tl1e jury that the defendant claims 
that. its failure to ship the car of peanuts purchased on De-
cember 18, 1934, was legally justified, and further claims 
that after it, the defendant, had, on May 21, 1935, declined 
to shtp the ~ar of peanuts purchased by the plaintiff on De-
ce:qiber 18, 1934, for delivery that month, the plaintiff by it& 
conduct waived the refusal of the defendant to ship the said 
peamits purchased on December 18, 1934. If you believe from 
the evidence that the plaintiff waived the refusal of the de..: 
fendant to make the shipment, then the defendant cannot be 
held liable for such failure or refusal. 
Instrir.ction C. 
The Court instructs the jury that if you believe from the 
evidence .that plaintiff, Pretlow and Company, Incorporated, 
wrongfully refused to accept and pay for tlle tl1ree, ears of' 
peanuts in accordance with ·the term~ of the sale thereof, and 
1f vou further be1iev.e from the evidence t.hat the Rules of 
the Southeastern Peanut Asso.ciation ref e.i·red to in the con-
tracts of purchase of thes~ peanuts :were "\\raived by the con-
duct oi the parties after the contracts were entered into, the 
defendant had the right to resell the same, and if it made 
reasonable efforts to dispose of the pElanuts at the best price 
obtainable, it is entitled in tl1ese proceedings to recover any 
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damage sustained· by it by reason of such wrongful refusal 
and such resale. 
page 161} I nstrnction D. 
The Court instructs the jury that the parties to this suit 
had the right to waive the rules of the Southeastern Peanut 
Association and to enter into agreemenh, inconsistent there-
with. If you believe fro.m the evidenec that the parties did 
waive, these said rules, or any of them, and that they ag-reed 
to a method of handling the peanuts, or shipping, or pay-
ing for the same, in a manner which did not conform to the 
said Rules, then the said Rules are not binding on the par-
ties insofar as they may have been waived or changed by any 
such agreement. 
But the Court refui;;ed to give Instruction No. 2 offered by 
the plaintiff, and g·ave Instructions 1: 3 and 4 offered by the 
plaintiff, and the Court refused to g·ive Instmction ''D" of-
fered by the defendant, and g·ave Instructions" A", "B" and 
'' C '' offered by the clcfcmdant. A. nd the instructions so given 
and refused were all the instruct.ions given or refused at the 
trial of this case. And to the ruling· of the Court in refusing 
Instruction No. 2 offered by the plnintiff and in gTanting In-
struction '' C'' offered by the defendant, tlle p]aintiff, by 
counsel, excepted. And to the refusal of the Court to gTant 
Instruction '' D'' offered by the def enclant, and in granting 
Instructions Nos. 1, 3 and 4 offered by the plaintiff, the de-
fendant, by counsel, exceptP-d. And Urn defendant now ten. 
ders this, its Bill of Exception No. 2, which it. prays may be 
signed, sealed and made a part of the record in this case, 
which is accordingly clone this 23rd day of December, in the 
year 1939. 
R. T. ·wrLSON (Seal) 
.Judge. · 
I hereby certify that this is an accurate typewritten copy 
of the bill of exceptions this day Rig·n~d by me. 
Given under my hand this 2:3rd day of December, in the 
year 1939. 
R. ~r. "WILSON~ 
Judge. 
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page 162 ~ State of Virginia, 
City of Petersburg, to-wit: 
I, Robert H. Bass, Clerk of tbe Hustings Court of the City 
of Petersburg, in the State of Virginia, do hereby certify 
that the fore going is a true and correct transcript of tbe rec-
ord and proceedings ( except Exhibits) in a certain Notice 
of Motion for Judgment now pending in the said Court un-
der the style of '' Pretlow & Company, Incorporated, Plain-
tiff v. John H. Maclin Peanut Company, Incorporated, De-
fendant," as I was directed to transcribe. 
Given under my hand this 23rd day of December, 1939. 
·ROBERT G. BASS, 
Clerk. 
·Fee for this ·transcript $22.50. 
A Copy-Teste : 
I\t B. WATTS, ·C. C. 
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